Ben and I
By Gerard J. St. John



Upon his death in 1790, Benjamin Franklin left two trusts, one for Philadelphia and one for Boston, each to last for 200 years.  The Philadelphia trust expired by its terms in April 1990.  In June 1992, the Board of City Trusts petitioned for approval to distribute Franklin’s legacy, and Auditing Judge Frank X. O’Brien appointed a special master to determine whether the proposed distribution conformed with the intent of the testator.  Thus it was that I found myself representing the interests of Philadelphia’s preeminent public citizen, Benjamin Franklin.  



The name Benjamin Franklin conjures up images of the colonial printer who experimented with kites and electricity, who wrote popular sayings and who served as consul to France during the Revolution.  He was that and much more.



Ben Franklin was a practical, self-reliant man.  Largely self-educated, he received honorary degrees from universities at home and abroad, including Harvard, Yale, Oxford and St. Andrews.  He applied scientific principles to design lightning rods, stoves, bifocals and even a musical instrument.  As a member of the Pennsylvania Assembly, Franklin handled the supply arrangements for Braddock’s ill-fated expedition to Fort Duquesne.  He personally organized the defense of settlers against the Indians threatening the western frontier - then just beyond Allentown.  Franklin knew most of America’s important citizens, having traveled frequently throughout the colonies as postmaster general.  He was by far the most prominent of the six men who signed both the Declaration of Independence and the United States Constitution.



In July 1788, when Franklin wrote his will at the age of 82, he was of a mind to leave a bequest that would increase progressively for a period of 100 years or more.  The idea was sparked in 1785 by Charles-Joseph Mathon de la Cour, a mathematician in France who wrote a parody of Franklin’s Poor Richard.  In the parody, “Fortuné Ricard” made a small bequest that would increase each year for 500 years.  Franklin enjoyed the parody and was fascinated by the numerical progression.  He told Mathon de la Cour that it prompted him to make a bequest of 2,000 pounds sterling to two American cities for 100 years.



But when the time came to write his will, Franklin did not carry out that intention.  He may have been concerned about the practical difficulties that would confront such an extended bequest.  Also, Franklin had enemies, and he may have been worried that such an unusual bequest would be ridiculed as the product of a mind weakened by age.



The will drawn by Franklin made a bequest of 2,000 pounds sterling “to be employed in making the River Schuylkill navigable.”  When he later mentioned the Schuylkill bequest to friends, however, they told him that such a sum was greatly insufficient and that the river project would not be undertaken in any event.  In effect, the Schuylkill bequest was not practical, and Franklin, above all, was a practical man.  Thus, Franklin came to reconsider the idea of progressive trusts, and his self-confidence was renewed.



On June 23, 1789, Franklin wrote the codicil that was to make his will famous.  He revoked and annulled the bequest for the Schuylkill and in its stead substituted “another idea that ... may be more extensively useful.”  The codicil, which is about the same length as the original will, is devoted almost entirely to the bequest of 2,000 pounds sterling, to be drawn from his salary as president of Pennsylvania, to fund two trusts, one for Philadelphia and one for Boston.  They would last for two hundred years.



Franklin directed that the Philadelphia fund be managed by “the corporation of that City” and that the money be let out in small loans, “so as not to exceed sixty pounds sterling to one person,” for terms not exceeding ten years at five percent interest per annum.  Six percent was the prevailing rate at the time.  The loans were to be made “to young married artificers [tradesmen] as have served an apprenticeship in said town” and were “intended to assist ... artificers in setting up their businesses,” much the same as Franklin had been “assisted to set up my business in Philadelphia by kind loans of money from two friends there.”



An increase of five percent per annum over 100 years results in a sum 131 times the original figure.  Thus, Franklin calculated that at the end of the first hundred years, the fund for Philadelphia should amount to 131,000 pounds sterling.  He directed that 100,000 pounds sterling be spent for “public works” and suggested as possible undertakings the construction of pipes to carry fresh water from the Wissahickon Creek into town or “making the Schuylkill compleatly navigable.”  The remaining 31,000 pounds sterling would continue to be let out to young married tradesmen, and at the end of the second hundred years, the fund should amount to 4,061,000 pounds sterling.  Franklin directed that 3,000,000 pounds sterling be distributed to the government of Pennsylvania and the remaining 1,061,000 pounds sterling be distributed to “the inhabitants of the City of Philadelphia.”



As Franklin feared, the fund encountered unexpected difficulties.  The first was the onset of the Industrial Revolution during which large-scale businesses replaced craftsmen as the center of business activity.  Business opportunities for young tradesmen declined sharply, and the demand for loans to establish small businesses virtually ceased to exist.  Decades passed without a loan application.  In later years, the restrictions on the loans were changed to attract other types of borrowers.  Eventually, the fund became primarily a source of mortgage loans.



At the end of the first hundred years, a second difficulty occurred in the form of litigation brought by Franklin’s residuary legatees who sought to have the trust declared null and void and the money paid over to them.  Two such actions were rejected by the Orphans’ Court: Franklin’s Estate, 9 Pa. C. 484 (Phila. 1890), aff’d, 150 Pa. 437, 24 A. 626 (1892), and Franklin’s Administratrix v. Philadelphia, 13 Pa. C. 241 (Phila. 1893).



Also, the fund having fallen far short of the 100,000 pounds sterling that Franklin directed to be spent on public works, there was a serious question about whether the entire fund should be so expended at the hundred-year mark.  It was decided that a percentage of the actual principal would be distributed as determined by the ratio of 100 to 131, the amounts stated by Franklin.  The public works portion of $128,190.95, representing 76.34 percent of the principal, was transferred to the Franklin Institute, albeit in 1908 -- eighteen years after the date specified in Franklin’s codicil.  The trust was continued with the remaining 23.66 percent.



By April 1992, the fund was $2,256,952.05, far short of the four million pounds sterling (about $19 million) anticipated by Franklin, but a substantial amount nonetheless.  Also, the fund was supplemented by $417,535.06 in the estate of John Scott, an Edinburgh chemist, who made a bequest in 1816 to be used for the same purpose as Franklin’s legacy.  Following the procedure adopted at the end of the first hundred years, the distributive shares were determined by the ratio of the specific amounts stated by Franklin, that is, 73.87 percent to the commonwealth of Pennsylvania and 26.13 percent to the inhabitants of Philadelphia.



In February 1990, in anticipation of the end of the trust’s 200-year term, Mayor W. Wilson Goode appointed an advisory committee composed mainly of Franklin scholars to recommend the disposition of Philadelphia’s share of the trust.  The advisory committee recommended that the funds be continued in trust as the Benjamin Franklin Fund and that the income be used “to assist students or recent graduates of Philadelphia high schools ... to gain additional training in a trade, craft or applied science.”  The advisory committee suggested that some of the income could also be used to recognize schools that provided such training and the students who excelled.



Finally, the advisory committee suggested that there be continuing oversight, on a five-year basis, with the participation and advice of representatives of other Philadelphia institutions founded by Franklin.  The committee thought that continuing oversight would help to assure the success of the Franklin Fund.  In December 1990, Gov. Robert P. Casey signed legislation that authorized the distribution of Pennsylvania’s share equally to the Franklin Institute and the Pennsylvania Community Foundation.



With this background there appeared to be little need for a special master.  Nonetheless, the distribution of Franklin’s historic trust demanded special treatment, just as Franklin had given his codicil special attention.  Franklin wrote his codicil without the assistance of a lawyer.  But it is doubtful that he would have declined the assistance of counsel to assure that at the end of the 200-year term, the trust was distributed as he intended.



As a printer, Franklin understood the immutable rule that errors of a typographical and clerical nature increase in direct proportion to the age of a document.  In 1890, Franklin’s century-old handwritten codicil was reproduced in type as part of the record in the litigation initiated by Franklin’s residuary legatees.  That printed record seems to have become the starting point for subsequent reproductions, thereby perpetuating its errors while leaving open the opportunity for even more errors in the future.  Even the report of the mayor’s advisory committee was subject to this insidious process.



Fortunately, errors of that type are easily corrected by referring to the original handwritten codicil and the original report.  In that respect, Franklin did not need a lawyer, just a more careful proofreader.  But counsel was required to deal with a contractual term that threatened to remove the historic trust from the public domain.



A boilerplate provision in the fund agreement gave the community foundation that is to serve as manager of the Franklin Fund absolute power to use the fund for any other charitable purposes that the manager might deem appropriate, regardless of the intent stated in Franklin’s codicil and regardless of the recommendation of the advisory committee.  Moreover, with Franklin’s intent subordinated to the discretion of the manager, the trust agreement did not provide for the advisory committee’s suggested system of five-year reviews.  Thus, the Benjamin Franklin Fund would not be held to Franklin’s purposes and would not benefit from periodic public reviews by interested parties.



The basis for deviating from Franklin’s intent was an Internal Revenue regulation that stated that community foundations should have absolute discretion over the use of funds in their custody.  It was ironic that the testamentary scheme of a man whose public service was so bound up in opposing tax measures imposed by a distant government would be obstructed 200 years later by tax measures imposed by the government he helped create.



However, Franklin’s codicil predicted “that tho’ unforeseen difficulties may arise, expedients will be found to remove them, and the scheme be found practicable.”  The expedient in this case was found in the last sentence of the tax regulation, to the effect that “review ... by an appropriate State authority” is permitted.  In other words, accountability to the Orphans’ Court is consistent with the tax code.



Community foundations are afforded favorable tax treatment by reason of their accountability directly or indirectly to the public.  Congress believed that public accountability would safeguard against the type of tax abuse that frequently occurs with private foundations.  The creation of an even higher level of public accountability for the Benjamin Franklin Fund, a level that involves the state and city governments, members of the public, and the Orphans’ Court, would further the objective of Congress.  This added level of public accountability also would serve Pennsylvania’s strong public policy in preserving its historical heritage.  Properly structured, the court could give effect to the intent of Benjamin Franklin.



On January 15, 1993, just two days before the 287th anniversary of Franklin’s birth, Judge O’Brien signed an adjudication and decree directing that the Benjamin Franklin Fund be subject to periodic review by the Orphans’ Court, requiring the submission of summary reports on a five-year basis, and permitting other institutions founded by Franklin, such as the University of Pennsylvania, the American Philosophical Society and the Pennsylvania Hospital, to participate in those periodic reviews.  In effect, Judge O’Brien gave new life to the recommendations of the Franklin scholars who made up the advisory committee.  More important, Judge O’Brien gave effect to the intent of Benjamin Franklin.



These are the simple facts of the case.  Unforeseen difficulties were encountered and removed.  Franklin’s scheme was found practicable.  It was a good result for my famous client.  And best of all, he never once complained.
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