THE FALL GUY

By Gerard J. St. John


Yesterday, a jury in Washington, D.C. returned a verdict finding Scooter Libby guilty on four of five counts of obstruction of justice, false statements and perjury.  It is one of those things that make you stop and think.


I first met Scooter – no one calls him by his given name I. Lewis – about thirty years ago when he became an associate in the law firm of Schnader, Harrison, Segal & Lewis in Philadelphia.  I was also an associate at that time.  I had been with the firm for six years when Scooter came aboard.


Scooter is short in stature.  His slender build, close-cropped hair and easy smile give him a distinguished appearance.  He looks like a lawyer ought to look.  His office was tastefully decorated.  The furniture was uncluttered (in stark contrast to most of the lawyers’ offices).  Before getting his law degree, Scooter spent some time in the Far East.  On the wall next to his desk hung an attractive Japanese print.  More often than not, our conversations dealt with Japan and our views of the notorious Japanese author Yukio Mishima.  Although we did not keep in contact after Scooter left the firm, he did send me a copy of a short article written by my niece Renée after he came across it in a Foreign Service magazine.  It was a nice gesture.


A dozen years or so ago, Scooter’s name resurfaced when he decided to leave the government work he had been doing and return to the private practice of law, albeit in Washington, D.C.  At that time, our firm had only a small office in D.C.  Scooter opted for a partnership position with the Dechert firm’s D.C. office.  It was not long before I heard that he left Dechert and was working as the chief of staff for Dick Cheney, who soon became vice president in the administration of George W. Bush.


In 2003, as President Bush and Vice President Cheney were pushing the country deliberately toward an armed attack on Iraq, Bush emphasized the threat posed in the event that Iraq acquired nuclear weapons and stated that British intelligence had reported that Iraq had attempted to acquire uranium from the African country of Niger.  The following month, Joseph Wilson, a former State Department official, wrote an op-ed column in The New York Times, stating that he had been sent by the State Department to Niger to check the accuracy of that report and that he had determined that it was false and had reported that determination to his superiors.  Not long afterward, Robert Novak wrote a story that cast doubt on the objectivity of Wilson, stating that Wilson’s wife Valerie Plame Wilson worked for the CIA.  The implication was that his wife set up Wilson’s trip to Africa.  Conversely, Valerie Plame Wilson claimed that the disclosure destroyed her value as an undercover CIA agent and placed her in danger of physical harm.


A criminal investigation was begun to determine who had leaked Valerie Plame Wilson’s name to Novak and whether a crime had been committed.  Everyone in the chain of command was interviewed, right up to the president.  There was a great deal of speculation that the leak had occurred at the highest level of government.   However, that was not the case.  Within a few days, the investigators learned that Novak got the name from a State Department employee named Richard Armitage, someone less than the highest level of government.  Still, the investigation continued.  Three years later, it came to an end.  Only one person was charged with a crime.  Scooter Libby was charged with obstruction of justice, making false statements to the FBI and perjury before the grand jury.  The criminal charges centered on two statements made by Scooter: (1) that when he spoke to Robert Novak, he did not know that Mrs. Wilson was employed by the CIA; and (2) that he learned of Mrs. Wilson’s employment later in a conversation with TV newsman Tim Russert.


It was a high profile trial.  There was an expectation that Vice President Cheney would testify for the defense.  In the end, Scooter’s lawyers decided that neither Scooter nor Cheney would take the stand.  The jury deliberated for eleven days before reaching a verdict.  In a televised interview, one of the former jurors said that they diagrammed the occurrences on display paper and were persuaded by testimony to the effect that Scooter had either been told of Mrs. Wilson’s employment or had been given documents that contained such information on eight or nine occasions before his conversation with Russert.  Could Scooter have forgotten those instances when the FBI interviewed him?  For his part, Russert denied that the subject was discussed.  The jury believed that Scooter lied about when he learned of Plame’s CIA connection.


The editorial board of The Philadelphia Inquirer says that Scooter was a “fall guy” for the president and vice president, making it sound as though he was guilty of destroying Valerie Plame Wilson’s cover as a CIA agent – a crime that was not alleged by anyone.  The concept of a “fall guy” suggests that he was found guilty of an act committed by someone else.  Apparently, the editorial board wants the culpable act to have been an act of Cheney or Bush or both.  Editorial boards are not interested in Scooter Libby.  It makes little difference to them whether Scooter intended to mislead the FBI or whether he simply made a mistake about a fact of relatively small importance.  He is the editorial board’s fall guy – a person that they use to give the impression that the trial was about Cheney and Bush.  Interestingly, the jury spokesman also called Scooter a “fall guy” and expressed regret that the jury did not hear from Cheney or Bush.


Undoubtedly, Scooter’s lawyers will file post-trial motions (which are rarely successful) and then will take an appeal to the Circuit Court of Appeals.  Based on the newspaper accounts of the trial, Scooter’s prognosis on appeal is not good.  The cost of his legal defense must be enormous.  One wonders how he can afford to pay his lawyers.  And then there is the possibility of fines running upward of one million dollars, to say nothing of a year or two in jail.  Beyond any reasonable doubt, that is one heck of a fall.

Postscript:  On July 2, 2007, the President of the United States issued the following statement:

“The United States Court of Appeals for the D.C. Circuit today rejected Lewis Libby's request to remain free on bail while pursuing his appeals for the serious convictions of perjury and obstruction of justice. As a result, Mr. Libby will be required to turn himself over to the Bureau of Prisons to begin serving his prison sentence. 

“I have said throughout this process that it would not be appropriate to comment or intervene in this case until Mr. Libby's appeals have been exhausted. But with the denial of bail being upheld and incarceration imminent, I believe it is now important to react to that decision. 

“From the very beginning of the investigation into the leaking of Valerie Plame's name, I made it clear to the White House staff and anyone serving in my administration that I expected full cooperation with the Justice Department. Dozens of White House staff and administration officials dutifully cooperated. 

“After the investigation was under way, the Justice Department appointed United States Attorney for the Northern District of Illinois Patrick Fitzgerald as a Special Counsel in charge of the case. Mr. Fitzgerald is a highly qualified, professional prosecutor who carried out his responsibilities as charged. 

“This case has generated significant commentary and debate. Critics of the investigation have argued that a special counsel should not have been appointed, nor should the investigation have been pursued after the Justice Department learned who leaked Ms. Plame's name to columnist Robert Novak. Furthermore, the critics point out that neither Mr. Libby nor anyone else has been charged with violating the Intelligence Identities Protection Act or the Espionage Act, which were the original subjects of the investigation. Finally, critics say the punishment does not fit the crime: Mr. Libby was a first-time offender with years of exceptional public service and was handed a harsh sentence based in part on allegations never presented to the jury. 

“Others point out that a jury of citizens weighed all the evidence and listened to all the testimony and found Mr. Libby guilty of perjury and obstructing justice. They argue, correctly, that our entire system of justice relies on people telling the truth. And if a person does not tell the truth, particularly if he serves in government and holds the public trust, he must be held accountable. They say that had Mr. Libby only told the truth, he would have never been indicted in the first place. 

“Both critics and defenders of this investigation have made important points. I have made my own evaluation. In preparing for the decision I am announcing today, I have carefully weighed these arguments and the circumstances surrounding this case. 

“Mr. Libby was sentenced to thirty months of prison, two years of probation, and a $250,000 fine. In making the sentencing decision, the district court rejected the advice of the probation office, which recommended a lesser sentence and the consideration of factors that could have led to a sentence of home confinement or probation. 

“I respect the jury's verdict. But I have concluded that the prison sentence given to Mr. Libby is excessive. Therefore, I am commuting the portion of Mr. Libby's sentence that required him to spend thirty months in prison. 

“My decision to commute his prison sentence leaves in place a harsh punishment for Mr. Libby. The reputation he gained through his years of public service and professional work in the legal community is forever damaged. His wife and young children have also suffered immensely. He will remain on probation. The significant fines imposed by the judge will remain in effect. The consequences of his felony conviction on his former life as a lawyer, public servant, and private citizen will be long-lasting. 

“The Constitution gives the President the power of clemency to be used when he deems it to be warranted. It is my judgment that a commutation of the prison term in Mr. Libby's case is an appropriate exercise of this power.” 

On November 3, 2016, the National Law Journal reported that the Court of Appeals reinstated Scooter Libby to the practice of law in the District of Columbia.
Deo Gratias!
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