RAW JUDICIAL POWER

By Gerard J. St. John


It occurs to me that if we believe what we say we believe, we ought to act as though we do believe those things.  Fortunately, we are not often called to task for the way we act unless something or someone puts the spotlight on us.  It was that way with the issue of abortion on demand, perhaps the most controversial issue in the United States in the last half of the 20th Century.


It began in 1989 with a phone call from Abe Reich, secretary of the Board of Governors of The Philadelphia Bar Association.  “Gerry, I know that you are active in the Saint Thomas More Society,” he said.  Abe had that right.  Only days before, I was elected president of the Society, an organization of Catholic lawyers, judges and law professors in the Philadelphia metropolitan area.  Abe continued, “The Women’s Rights Committee has submitted a resolution asking that the Chancellor write to the American Bar Association urging the ABA to file an amicus brief in the U.S. Supreme Court, supporting affirmance of the Court’s decision in Roe v. Wade.”  The Board of Governors was to consider that resolution at its meeting on Thursday.  Abe asked if the Saint Thomas More Society would want to speak in opposition to the resolution; if so, we would have a total of 15 minutes to make our presentation.  I had the uneasy feeling that I was being asked to walk along the edge of a rifle range wearing a sandwich board with a bulls-eye painted on it.


Roe v. Wade?  I didn’t know beans about Roe v. Wade.  I didn’t handle constitutional appeals.  I was a civil trial lawyer who dealt with things like products liability, insurance contracts, telephone rates and motorcycle accidents.  The Saint Thomas More Society is not an abortion-issue organization.  Its purpose is to promote Catholic ethical principles in the legal community.  What did I know about Roe v. Wade?  Nada!  Now my time had come.  I walked down to my firm’s library, pulled volume 410 of the U.S. Reporter, and read the 1973 decisions in Roe v. Wade and its companion case Doe v. Bolton.


Roe is one of those long court opinions that people are reluctant to read in its entirety.  Essentially, it says that prenatal life is not human life at all.  Justice Blackmun declares that it is “potential” human life.  The Court ruled that the U.S. Constitution gives pregnant women a right, previously unknown in the law, to terminate that potential life at any time prior to birth.  Ironically, termination of that potential life by anyone else would be a homicide, subject to the penalties applicable to crimes such as murder and manslaughter.  Only Justices Rhenquist and White dissented from the Court’s determination.    Rhenquist and White said that the majority simply fashioned a new constitutional right to achieve the result that those seven justices desired.  Moreover, the new constitutional right not only overturned the laws of Texas and Georgia – the laws that were at issue in Roe and Bolton – it overturned the abortion laws of all fifty states, and it disenfranchised the people and the legislatures of those states with respect to the abortion issue.  Justice White called Roe v. Wade “an exercise of raw judicial power.”  

Some of my colleagues welcomed the decision in Roe v. Wade, but their views were usually based on misconceptions of what the Court had done.  Some thought that the Court’s decision affected only first-trimester abortions, a misconception that was quickly clarified by subsequent court decisions (and later conclusively demonstrated by judicial advocacy in favor of partial birth abortions).  Some argued that there is a difference between an unborn life and a newborn child.  I could understand that view but that is not the same as saying that an unborn child is not human.  Was it possible that at least some of the unborn were human?  Already in 1989, a total of more than 30,000,000 “potential” human lives had been ended without any kind of defense under the mandate of Roe v. Wade.  The Supreme Court got it wrong; and the Philadelphia Bar Association ought not lend its name to such a terrible mistake.  Those of us who believed that the Supreme Court was wrong had to speak out against the pending proposal.

There was not much time to prepare the opposition.  Nonetheless, Fay Stack, Ann Roda, Maureen McCullough and I divided our allotted fifteen minutes and made a strong presentation.  We argued that this was a moral issue and that a significant portion of the bar strongly objected to Roe v. Wade.  Our position prevailed when Peter Hearn exercised his discretion as Chancellor of the Bar Association and tabled the resolution – it would not be put to a vote.  Within a year the issue resurfaced, this time in the American Bar Association.  At the mid-year meeting of the House of Delegates, a resolution was adopted by which the ABA would support a constitutional right to terminate pregnancies at any time prior to birth (essentially, supporting Roe v. Wade).  The Saint Thomas More Society coordinated the opposition of Philadelphia lawyers.  John McKeever, Christine Torre, and I spent a significant amount of time in this effort that culminated in a general assembly vote at the ABA’s annual meeting in Chicago.  Again, we prevailed – but it was close.  The battle was not over.


Eventually, the abortion rights supporters achieved their goal in the ABA.  Along with about 20,000 other lawyers nationwide, I resigned my membership in protest of the ABA’s support for Roe v. Wade.  Shortly afterward, the Philadelphia Bar Association followed suit.  I was not about to resign from the Philadelphia Bar Association.  At the local level, the bar association was too important.  As a matter of fact, I decided to run for election to the Board of Governors of the Philadelphia Bar Association.



I ran for one of five open seats on the Board.  It was a last-minute decision, and I submitted my name after most of the bar’s affiliated organizations had already chosen the candidates that they would endorse.  Approximately 3,500 lawyers voted in that election.  I lost by only 17 votes.  Later, I learned that the leaders of one of the most powerful affiliated organizations wanted to add my name to its list of endorsed candidates.  The effort failed when a member of the Women’s Rights Committee argued that I would use a position on the Board to interject the abortion issue into bar association activities.  (She must have forgotten who it was that raised the issue.)  I don’t like to lose anything, even a bar association election.  But if that was the price for saying what I believed, it was worth speaking out.

[image: image1.jpg]Bro. Bartholomere A. Shectar, S|




At about the time all of this was taking place, Bart Sheehan called and urged me to attend a weekend retreat at the Jesuit retreat house, Manresa on the Severn, across the Severn River from the U.S. Naval Academy.  Bartholomew A. Sheehan was a remarkable man. In the 1920s, he played basketball for St. Joseph’s College.   He then attended night classes at Temple University School of Law and began the practice of law in New Jersey.  He was elected to the New Jersey Assembly, became a judge of the Superior Court and, after stepping down from the bench, he became a vice president of the Camden Trust Company.  He was a frequent speaker at the functions of Camden Catholic High School and other local institutions.  When he retired from the bank in 1974, he was a widower.  He then entered the Society of Jesus, the Jesuits, as a lay brother.

During his time as a judge of the New Jersey Superior Court, “Brother Bart” struck up a friendship with New Jersey Supreme Court Justice William Brennan, who later was appointed to the Supreme Court of the United States by President Eisenhower.  Brennan was one of the seven justices who formed the majority in Roe v. Wade.  Bart often wrote to Justice Brennan and sometimes visited him in Washington.  Brother Bart was not trying to bring about any change in Roe v. Wade; he was concerned about Brennan’s soul.  With respect to the Manresa retreat, it was hard to say no to Brother Bart.
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Manresa was one of those picturesque places that looked like a postcard setting, three or four connected buildings with gabled roofs, atop a hill overlooking the Severn River.  As I pulled into the driveway behind Manresa, it was immediately clear that the retreat house had seen better days.  Age and high humidity had taken a toll on the old structure.  It reminded me of some of the old buildings in Atlantic City that were demolished when the casinos came to town.  Patching plaster, patching concrete and patched up paint jobs were everywhere.  The maintenance cost of the building must have been enormous.  It was early Friday evening when I arrived and I was directed to the basement kitchen.  It was a simple, no-frills facility with plain tables and chairs, and food warming on the stove.


There were only three or four persons in the kitchen but one of them, a woman, smiled at me and nodded.  She looked familiar.  When I got my food and sat down, she came over to my table and introduced herself.  She was Lisa Richette, a judge of the Court of Common Pleas of Philadelphia, one of the unique personalities of the Philadelphia bar.  In and of itself, the opportunity to talk to Lisa made the time and travel worthwhile.  However, Lisa was not the main attraction of this retreat.  The central figure was the retreat master, a slender – almost emaciated – Jesuit who was seated by himself at a table at the end of the room: Robert F. Drinan, S.J.


Father Drinan was then 71 years of age.  From 1956 through 1969, he was dean of Boston College Law School where he established a reputation as a champion of civil rights.  He was one of the 46 leaders of the legal community who, in 1963, published a statement urging Governor George Wallace not to block the admission of blacks into the University of Alabama.  In 1970, he was elected to Congress from Boston’s Third District.  He won four more terms in Congress until 1980, when Pope John Paul II ordered him either to resign from public office or leave the priesthood.  Drinan chose not to continue in Congress and he took a teaching position at Georgetown Law School in Washington.  We met Father Drinan later that night when he began the retreat.  He was brilliant.


Never have I heard a man speak so fast.  He was like a human machine gun, firing words so rapidly that one had to strain to keep up with his train of thought.  He stated a proposition; followed it up with citations to specific saints; and then quoted the saints to support his proposition.  Saints preserve us!  He kept up the same pace the following day.  He exuded energy.  However, on Saturday night he slowed down and talked about lawyering activities.  He urged us to become members of the ABA and its Individual Rights Committee.  When someone pointed out that the Individual Rights Committee did not recognize any rights for the unborn, Father Drinan said, in effect, “Nobody gets everything right.”  He urged us to focus on the good that was done by that committee.  Nonetheless, the retreatants pressed him on the abortion issue and he did ultimately state his belief that abortion was not acceptable.  Unfortunately, it is difficult to find any public statement to that effect and his voting record in Congress leads me to conclude that it was a bargaining chip that he conceded in order to achieve other objectives affecting the underclass of society.  Except for an occasional comment to the press, Father Drinan stayed out of the continuing saga of Roe v. Wade.


In the meanwhile, Brother Bart followed another course of action.  One rainy afternoon when I was walking down Locust Street, I noticed a frail figure clad in dark sweat pants, a windbreaker and a black knit cap, leaning against a parking meter on the other side of the street.  He looked like a street person but there was something familiar about him.  It was Brother Bart.  Clutched in his right hand was a well-worn string of rosary beads.  Behind him was the office of Planned Parenthood, a prominent financial promoter of the abortion rights movement in America.  Brother Bart was praying for the unborn – or maybe for Justice Brennan.


Every January, near the anniversary of the Roe v. Wade decision (January 23rd), hundreds of thousands of people travel to Washington to voice their protest against Roe v. Wade.  They gather in a park near the White House.  After a short rally, more than 200,000 persons march down Constitution Avenue and up to the Supreme Court Building.  To my knowledge, there has never been an incident of violence attributed to these pro-life protesters.  It is an impressive display – and it is important because it reminds the justices that a substantial segment of the American public does not accept Roe v. Wade and continues to regard it as an exercise of raw judicial power.  Widespread public rejection of a court ruling is sometimes cited as grounds for overturning that decision.


Technology too is working against Roe v. Wade.  What with the common use of ultrasound pictures of the developing infant, it is now harder than ever for anyone to say that this is not human life.  

The persons nominated by the president for the Supreme Court are also important.  In a recent case involving the procedure known as “partial birth” abortion, Justice Kennedy quoted from Senate hearing testimony about how the abortion physicians thrust surgical scissors into the skulls of the almost-born children:

“The baby's little fingers were clasping and unclasping, and his little feet were kicking. Then the doctor stuck the scissors in the back of his head, and the baby's arms jerked out, like a startle reaction, like a flinch, like a baby does when he thinks he is going to fall.”

That description made most abortion advocates squirm.  Also, it brought back memories of Justice Blackmun’s statement in Roe v. Wade, “An honest judge on the bench would call things by their proper names.”  One or two more judicial nominations might make a big difference.  Undoubtedly, judicial nominations will be an issue in the coming presidential election.

In the meanwhile, those of us who believe that we are dealing with human life will continue to board buses to Washington each January and carry the protest down Constitution Avenue and up to the Supreme Court.  It is what we believe; and it is the only way to deal with raw judicial power.
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