GALOOTS
By Gerard J. St. John


One of Carl Sandburg’s poems begins with the words, “Brancusi is a galoot.”  It is a great opening line, blunt and to the point.  You don’t even have to know what a galoot is; it is enough that Brancusi was one of them.  Bernie Avellino was another galoot.


As a novice lawyer in the early 1970s, I handled a number of minor accident cases defending liability insurance companies.  One case was unusual.  It was a very small claim.  It sought only reimbursement for car rental expense while the claimant’s car was being repaired, a sum of about $250.  Insurance companies do not usually hire big law firms to defend such small claims.  This was a fender-bender accident.  A claims adjuster had already settled directly with the owner of the vehicle.  My client paid the repair costs, but then the owner wanted to be reimbursed for the amount that he spent to rent a car while his car was being fixed.  The insurance company refused to make any further payment on the ground that the settlement check stated that it was “the full and final settlement amount.”  The vehicle owner filed suit, represented by Bernard J. Avellino, one of the more aggressive personal injury lawyers in Philadelphia.

I did not know Bernie Avellino, except by reputation.  My first contact with him was brief.  It consisted of one phone call.  Speaking in a friendly but curt tone, Bernie said, “Hey look, I would not normally handle a case like this, but I represent this guy in connection with another accident and that case involves a lot of money.  So I have to pay attention to him and make him think that he was right in the way that he settled his claim.  Offer me something.  I’ll accept it; and we will both save a lot of time and money.”  With that, he hung up.  It was unusual, but what he said made sense.  After getting approval from my client, I sent out a letter offering to settle for half the amount of the claim.  A few days later, I received a letter accepting the offer, and both Avellino and I moved on to bigger and better things.

About fifteen years after that small settlement, I came across Avellino’s name again.  One of the local newspapers targeted Philadelphia’s judiciary with a series of negative articles.  In one instance, a reporter interviewed an experienced but outspoken judge who was handling criminal trials.  At the close of the interview, the judge escorted the reporter to the door.  There was a brief discussion about a recent trial in which a handsome young man was convicted of raping a young woman whom one of the courtroom clerks described as a “bag job.”  The reporter asked the judge what the clerk meant when he said that the victim was a “bag job.”  The judge replied that it was a term of derision.  He compared it to a term that in his college days was used to describe a very unattractive female, “coyote ugly.”  The next morning’s headlines screamed out that a Philadelphia judge described a rape victim as “coyote ugly,” and Judge Bernard J. Avellino was in very hot water.  In an attempt to get out of the media spotlight, he arranged to be transferred from the criminal bench to the civil trial division.

You might expect that a judge who is trying to stay out of the media spotlight would maintain a low profile.  Not so Judge Avellino.  Bernie was a galoot.  He made it clear that he was going to reorganize the administration of the court to eliminate the inefficiency that bogged down the disposition of civil motions.  His message to the civil trial bar was that he would be unpredictable, and that the rule would be “my way or the highway.”  I was not sure that I wanted to be a part of the five-lawyer committee that the Bar Association appointed to work with Judge Avellino in reorganizing the filing of civil motions.  It seemed to me that, as a defense lawyer, I would be the primary target of a plaintiff-oriented judge who had already signaled that he intended to run roughshod over anyone whose opinions differed from his.  On the other hand, civil motion practice is important to all lawyers engaged in trial practice.  There is no reason why the rules cannot be the same for both sides.

The members of the Bar Association committee assembled in the waiting area of Judge Avellino’s City Hall chambers in advance of our first meeting.  I cannot recall all of the names, but our chairman was Steve Saltz, an aggressive plaintiff’s personal injury lawyer who was later elected a Legend of the Philadelphia Bar.  It occurs to me that the honor of being a “Legend” is more than offset by the requirement that all such Legends be deceased.  Bernie Smalley and Joe Fishbein, two low-key and very popular lawyers, were also on the committee.  I was surprised that even the lawyers who represented plaintiffs seemed to be apprehensive about being dominated by Judge Avellino.  I thought that it might be an act on their part.  It was no act.

This was the first time that I met Judge Avellino face-to-face.  Our only prior dealing was that telephone call and the tiny case from long ago.  Now, I saw that Avellino had a distinguished appearance.  He was about 50 years of age, of medium height, and had close cropped gray hair.  After brief introductions, he walked behind his desk and invited us to take any of the other seats in the room.  I chose an inconspicuous chair behind the others, and off to one side.  Looking at his watch, the judge announced that, since it was after 5:00 O’clock, he was going to have a scotch.  Taking a crystal glass from a nearby cabinet, he poured about two fingers of whiskey into the glass and asked whether any of us would care to join him.  It was an offer that none dared to accept.

In the meeting that followed, it was apparent that Judge Avellino’s reputation had preceded him.  Unlike previous motion court judges, Avellino did not expect practicing lawyers to participate in the development of new court rules.  The development of rules was the judge’s function; our role was to comment on the judge’s proposals.  Steve Saltz attempted to remind Judge Avellino of the long and healthy cooperation that marked the relationship of the Bar Association and the judiciary.  Avellino cut him short and said that this committee would be different.  He would make the rules, and we would have the opportunity to give him our comments.

The first proposed rule change highlighted the gap between the judge and the lawyers.  At this late date, I forget the specifics but the proposal would have changed the procedure for handling preliminary objections.  In effect, it would have given the motion court judge the discretionary power to dismiss objections at any time and for any reason.  Committee members argued strenuously that the proposal was not “fair.”  Judge Avellino bluntly told them that he was concerned with efficiency, not fairness.  Some of the committee members began to fear that continued opposition to the proposal would result in later retribution against them in future cases.  You could see it in their eyes.  Gradually, the opposition subsided.  Although I intended to keep a low profile in these committee meetings, it was clear to me that if I did not say something now, I would be hard-put to criticize the proposal at a later date.  I raised my hand and suggested that Rules 1017 and 1028 of the Pennsylvania Rules of Civil Procedure prohibited the procedure that Judge Avellino wanted to adopt.

For the next ten minutes or so, the judge and I had a pointed discussion about the requirements of the Rules of Civil Procedure.  It was a long time since Avellino dealt with the civil rules on a regular basis.  He had been in criminal courts for about seven years.  He took his rule book from the shelf, and paged along as I commented on the words of the rules in question.  Eventually, he turned to me and said, “You’re right!”  He said that he would reconsider the subject and we would discuss it again at the next meeting.  A few weeks after the initial meeting, Steve Saltz approached me and described a procedure that he wanted me to propose to Judge Avellino.  I reminded him that he was the committee chairman, and that he was the one who should speak for the committee.  Steve’s reply was, “You are the only one that he listens to.”

Regardless of who Judge Avellino listened to, his attention was focused on the discovery filings of motion court.  Everyone knew that Philadelphia’s motion court was an unmitigated disaster.  There were just too many cases in the system.  The logistics were daunting.  Each year there were nearly 45,000 civil motions filed, which in turn produced about 45,000 written responses, and 90,000 multipage briefs.  The major part of these filings related to discovery.  With only fifteen or so judges assigned full time to the civil trial division, several judges worked late into the night trying to keep abreast of this flood of paper.  Judge Avellino told us that he had the answer.  
He would eliminate the filing of written motions.  Lawyers who wanted a judicial decision would phone a court clerk and obtain a date and time to present an oral motion to a judge.  The appointment usually was scheduled about two weeks hence.  The lawyer was then required to advise opposing counsel of the appointed time and the substance of the motion.  About fifty cases were listed for each hour of court time.  On the average, 42 of those 50 disputes were settled without the necessity of any court involvement at all.  It was a procedure that worked in Pittsburgh, and Judge Avellino was correct in predicting that it would work in Philadelphia.

Not only did the “oral argument” system of dispute resolution clear the paper backlog of motion court filings; it also created a stage on which Judge Bernie Avellino performed twice a week.  One continuing problem in resolving discovery motions involved objections to interrogatories, which sometimes numbered more than one hundred questions.  Just stating each of the interrogatories was time consuming.  Moreover, since most lawyers tend to use the same questions from one case to another, many of the interrogatories were irrelevant to the case at hand.  After struggling through a few mind-numbing sessions of multiple objections to multiple interrogatories, Avellino applied his flair for ingenuity and showmanship.  He developed what he called “The Three Silly Questions Rule.”  If the lawyer objecting to the interrogatories could show that there were at least three silly questions among the interrogatories, the entire set would be stricken.  Pretty soon, the other lawyers in the courtroom got into the act.  After each offending question was read, Judge Avellino would look at the assembled lawyers, shrug his shoulders, and say, “You call it.”  In unison, the group would call, “One – Two – Three.”  Bernie then smiled and said “You’re out!”

Avellino also applied remedies that struck fear in the hearts of some lawyers.  When he took over the responsibility for motion court, he followed the practice of his predecessors that if a dispute arose at the taking of deposition testimony, the lawyers could pick up the phone and get a contemporaneous ruling from the motion court judge.  On one occasion, Judge Avellino made the mistake of taking a phone call placed on a speaker-phone by a gaggle of lawyers during the course of a contentious deposition.  After quickly determining that the dispute could not be handled effectively over the telephone, the judge ordered all of the lawyers to a conference in his chambers at 3:00 O’clock that afternoon.  When the conference began, the judge was told that the lawyer who initiated the phone call was not present because he was from New York and he had a ticket on the 3:30 train back to the Big Apple.  Without further ado, Avellino picked up the telephone and dialed the Philadelphia Sheriff.  Approximately twenty minutes later, the New York lawyer was apprehended by the sheriff’s deputies at 30th Street Station.  He spent the next several hours in City Hall, and eventually took a late night train home. Shortly after that experience, Judge Avellino stopped taking calls from lawyers at depositions.

In the courtroom, Avellino was like an earlier generation of judges.  Unlike Pittsburgh’s “Tony” Wettick, who would make his decision and then smile and call the next case, Bernie Avellino would tell the lawyers what they had done wrong, and what they could have done to make their presentation more effective.  Perhaps moved by his former experience as a Philadelphia ward leader, he often encouraged female lawyers to seek election to the bench.  The era for that type of judge had passed.  Both judicial criticism and judicial encouragement were resented by the present generation of lawyers.  When Judge Avellino was reassigned to another area of the civil trial division, younger lawyers were generally happy.  However, I could not help but notice that the efficiency of the motion court declined.  Not every judge has the skills necessary to rule immediately after an oral presentation.  Not everyone is a galoot.

For all of his judicial ability, Bernie Avellino seemed to have a death wish.  In my more than 40 years in the practice of trial law, I tried to separate myself from the internal politics of the judiciary.  That world is not a part of my concern.  On the other hand, it is a world that everyone knows exists.  A lawyer who once was a ward leader and a force in local politics is not likely to change his stripes when elected to the bench.  Undoubtedly, some judges are happy to get out of the political fray; but for others, the competition just moves to another level.  Bernie Avellino was one of those judges who carried politics to another level.  Unfortunately, Bernie lost sight of the fact that his actions reflected not just on himself, but on the judiciary of Pennsylvania as a whole.  He refused to perform assignments that he considered to be personally demeaning.  After the Supreme Court of Pennsylvania told him in no uncertain terms to get back to work, he retired from the bench.

Bernie Avellino retired to his summer home in Ocean City, New Jersey.  One afternoon in November 2000, he was watching TV in his living room when he dropped off to sleep.  He never woke up.  His heart simply stopped beating, and did not restart.  

I drove down to Ocean City for the funeral Mass at St. Augustine’s Church, around the block from the 14th Street beach.  It was a long time since I had been in Ocean City.  The trip took a bit longer than expected.  I arrived just at the beginning of the Mass.  My eyesight was deteriorating, and I could not immediately identify the mourners in the church.  The faces of the people on the altar blended together.  I took a seat near the back of the church.  The homily was not what I expected.  The voice of the priest was right out of South Philadelphia.  The subject matter was not Bernie the Judge, but Bernie the Ward Leader; the ward leader who knows the neighborhood and takes care of his flock.  The ward leader who gets them jobs; who gets them food and fuel supplements.  The ward leader who guides them through the rocks and shoals of city regulations.

The priest sounded like one of Philadelphia’s ward leaders.  I was reminded of Tom Guenther, one of my classmates from St. Joseph’s College, who worked as a labor union representative and also as a political intern before entering the seminary in Camden.  I last saw Tom a few years earlier when we bumped into each other at the Reading Terminal Market; before that, it was at a political rally for Bob Casey t the old Palumbo’s Restaurant.  At the end of the Mass, we filtered through the doors at the back of the church, where we were greeted by the celebrant of the Mass, Reverend Monsignor Thomas A. Guenther.  It was a two-galoot funeral.
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