REFLECTIONS.

By Gerard J. St. John


Late on a sunny afternoon in Quantico, Virginia, we awaited the order of dismissal and the chance to relax.  Officers Basic School had its own rules and traditions.  One of the latter was the dubious honor of being the first one into the Bachelor Officers Quarters at the end of the day.  The right guide had the distinct advantage in that regard.  Being at the front, right hand corner of the rectangular formation, the right guide was the Marine closest to the wide walkway that extended approximately sixty yards from the parking area to the glass-enclosed double door entrance to the BOQ.  From my position as right guide, it was about eighty yards to the point where the walkway began.


“Company dismissed!”  The command had the same effect as a starter’s pistol.  Even with my singular lack of foot speed, the headstart gave me a chance.  I timed the command and was moving before Captain Winfield completed the second word.  Typically, the Company’s speedburners would run easy up to the start of the walkway and then would sprint the final sixty yards.  If I was to have any chance at all, I would have to reach the walkway first and with a decent lead.  Reaching the walkway first was the easy part.  I was well in front but beginning to tire.


A sharp pivot to the left and I was now going full bore for the large, glass double doors.  Every ounce of energy was concentrated on an all-out sprint straight ahead.  In the distance, the glass doors reflected the mass movement of the twenty Marines racing toward the same objective.  My combat boots seemed to grow heavier and heavier.  The energy drained from me like water running out of a tub.  I squinted at the reflections in the glass doors, trying to get an idea of my relative position.  I saw him immediately; a tall, slender figure running a few paces to the right of the pack, with a clear path in front of him, and gaining ground with each long, swift stride. 


As the graceful reflection accelerated with amazing ease, my breath grew shorter, my lungs burned, and my legs grew even heavier.  It now took every ounce of concentration that I possessed to keep my legs moving in a coordinated way and to keep from breaking stride.  I was exhausted.  I was now moving on sheer will power and I had no idea when it would run out.  I was finished.  There was virtually no strength left.  In contrast, the reflection in the glass moved effortlessly.  I steeled myself against the rush that would overtake me on the right side as he swept by.  But it never happened.


As we approached the glass entrance, the closer distance overcame my nearsightedness and I could see that I had been watching my own reflection as I pulled away from the rest of the company.  Even more astonishing, the exhaustion miraculously disappeared and I sprinted the last few yards without any effort whatever.  It was a valuable lesson. 


I have been reminded of those reflections at Quantico on many occasions.  Sometimes the reminder coincides with physical activities, such as the time that my daughter Monique and I rode our bicycles from home in Pennsylvania to Avalon, New Jersey.  Monique was only about fifteen years old at the time.  We started early on a Saturday morning, cycled through center city, across the Benjamin Franklin Bridge to Camden, and then took the back roads south toward Cape May County.  By the time we reached Route 9, just west of the bay, Monique was ready to collapse.  I reminded her that we were at the point where her mother was likely to drive past us with the rest of the family.  That seemed to generate a surge of renewed energy.  She was not about to let her mother know that she was exhausted, even by an 80-mile bike ride.  But soon even that surge began to wane in the face of increasing heat and the seemingly endless blacktop highway.  It got worse when teenagers in passing automobiles waved as their cars went flying by.  We knew that they would soon be enjoying the cool surf while we would still be slogging along that same, never ending road.  And then it happened.


As the cars reached the stretch between Route 9 and the causeway where the road narrows to one-lane in each direction, traffic backed up and came to a standstill.  A traffic light at the Avalon end of the causeway permitted only a few cars to get through the intersection on each change of the light.  The cars were backed up bumper-to-bumper for about three miles.  There was no breeze and the hot, humid bay air settled in on the occupants of the waiting cars.  Meanwhile Monique and I discovered a newfound appreciation for the breeze that we enjoyed as we passed these increasingly unhappy motorists.  Monique was now leaning eagerly forward against the handlebars and a smile was spreading across her face.  A quick glance at the speedometer on Monique’s bicycle confirmed my suspicions.  A few minutes before, we had been plodding along at a sluggish eight miles per hour but now the digital display was changing from 17 to 18 to 19 MPH.  We paced ourselves so that we caught the green light at the end of the causeway and fairly flew into Avalon at a speed of about 22 miles per hour.  It was deja vu -- all over again.


Similar experiences occurred in the practice of law.  In the late 1970's we were faced with an impossible schedule within which to prepare the defense of a major insurance company against claims involving more than $200 million.  Real estate investment trusts had been popular financial devices.  They were commonly known by the acronym “REIT,” which was pronounced “reet.”  Historically, real estate had always increased in value, even during the time of the Great Depression.  Major real estate developments were springing up throughout the country.   Condominiums, shopping malls, vacation homes and other enterprises were viewed as “can’t miss” investments.  Many financial institutions, including one in northern Virginia, created REITs to finance these developments at attractive rates of interest.  No one suspected that the petroleum producing countries in the Mideast would suddenly embargo the distribution of crude oil and, in the process, throw the world economy into chaos.  For the first time in memory, real estate values plummeted.  REITs across the country lost billions of dollars.  


Most businessmen blamed their losses on the oil crisis.  The Virginia REIT decided that its losses were the result of dishonesty on the part of the its real estate officers.  The REIT brought suit against a major insurance company based on an insurance policy that applied to losses caused by dishonest employees.  The REIT wanted the insurance company to reimburse it for all of its recent losses.  At issue were 44 separate multimillion-dollar construction projects located in various places ranging from Florida to Alabama to Kentucky to Michigan.  The voluminous records of each project would have to be reviewed; the key officers of each borrower interviewed and extensive depositions of all persons involved would have to be taken.  It would be a major undertaking -- and the court allowed us just three months to complete the job and proceed to trial.  As a practical matter, the abbreviated schedule made the task impossible.


To make matters worse, the REIT’s lawyers had been very clever.  Anticipating the short preparation schedule in federal court, the REIT filed another suit one year earlier in state court against its former employees but not against the insurance company.  That allowed the REIT to conduct a thorough, court-supervised investigation, including sworn deposition testimony on topics that would be of critical importance to the ultimate suit against the insurance company.  In effect, the state court litigation was “operation head start,” and we could not participate in that case because the insurance company was not a party to the claim.  Thus, our opponents had fifteen months to prepare their case and we had just three.  


Along with two other lawyers from my firm, I spent those three months on the road.  Typical of our schedule was the time that I flew to Birmingham, Alabama, drove north to Gadsden, a sweltering community near the southern end of the Appalachian chain, consulted with one of my colleagues, and then caught an 8:00 o’clock flight to Fort Lauderdale, Florida where I studied the records of a condominium project until about 3:00 a.m.  At 10:00 o’clock that morning, I met with the developer of the condominium project.  It was a hectic pace.


Lou Poller was the brains and the energy behind the development of an eight-story luxury condominium project in Alexandria, Virginia, just outside Washington, D.C.  One of my most important responsibilities in this case was to act as the defense team’s primary contact with Poller.  I became a frequent caller at the Poller condo in Fort Lauderdale, both in person and by telephone.


Lou Poller was about 72 years of age.  Originally from Scranton, Pennsylvania, he had only a high school education.  He worked his way into a management position at a radio station in Scranton.  Soon, he became a part owner of the station and by the 1950's he had an ownership interest in a UHF television station in Milwaukee.  His common sense, good judgment, high energy level, and communication skills served him well.  He was not intimidated by the prestige or credentials of other businessmen, often trusting supremely in his own judgment.  When the powerful CBS organization tried to force him into a distress sale of his television equipment, Poller challenged CBS based on his instinctive conviction that the law could not be what the CBS lawyers said it was.  He retained a Philadelphia lawyer, Abe Freedman, to bring suit against CBS.  Poller v. CBS is still studied as a landmark decision in antitrust law.  Poller won in the United States Supreme Court.


Poller knew that his career in the broadcasting business was over.  There was an opportunity in banking but that required more capital than he could muster.  The International Teamsters Union had that kind of money but the reputations of its leaders intimidated most potential partners.  Poller was not intimidated.  Using the teamsters’ assets, he opened a bank in Chicago.  Poller found himself dealing with teamster president Jimmy Hoffa, Mafia figure Joseph Bonanno, better known as “Joe Bananas”, and underworld financial wizard Meyer Lansky.  The bank prospered but federal authorities suspected that it was being used to launder funds obtained by the mob in illegal enterprises.  There was a federal investigation under the personal direction of Attorney General Robert F. Kennedy.  Ultimately, there were a number of indictments.  Poller was not indicted but he was identified in the grand jury report as an “unindicted co-conspirator.”  Poller closed the bank and emigrated to Israel.  


In about 1970, Poller returned to the United States and decided to try his hand at developing a condominium complex in the suburbs of Washington, D.C.  It was an attractive project.  It was nearly completed when the economic disruption caused by the Arab oil embargo brought construction to a halt.  After a foreclosure sale, the project was successfully completed by another builder.  The Virginia REIT did not lose money on Poller’s project.  But Poller was important to the REIT.  Poller gave the REIT the excuse that it needed to explain why it now questioned the honesty of its key employees.  Poller was an unindicted co-conspirator!  In the view of the REIT’s board of directors, only a dishonest loan officer would lend money to an unindicted co-conspirator.


Lou Poller hated the term “unindicted co-conspirator.”  He complained that it was the work of vindictive prosecutors who could not prove that he broke any law but nonetheless wanted to smear his reputation without incurring any risk or liability themselves.  Had there been an indictment for the crime of conspiracy, a successful defense could prove the prosecutors wrong.  But an unindicted party has no standing to challenge the allegation of conspiracy.  Now the term was being used to prevent him from commercializing his development ideas.  Poller flatly refused to cooperate with the REIT’s lawyers.


The most significant qualities of Lou Poller were his energy and his skill in communicating ideas.  There was always something that he wanted to tell you, something that he wanted you to know, something that he wanted to teach you, something that he wanted to be sure that you understood -- and it was always expressed clearly, concisely and in ordinary language that was easy to understand.  He instinctively recognized that his interests in the pending litigation coincided almost exactly with those of my insurance company-client.  The fact that my law firm shared an office building with the firm of Poller’s former lawyer, Abe Freedman, also helped smooth the relationship.  Poller was happy to gain my insights into the legal aspects of the situation; in effect, getting legal help without cost.


Lou Poller had an interesting outlook on the ethics of real estate development and business in general.  When I confronted him with the REIT’s theory of fraud and misrepresentation, he smiled, hunched his shoulders forward and said, “Gerry, the entire business world thrives on misrepresentation.  The borrower tries to convince the bank that the job is a risk-free project that warrants a low rate of interest for the loan.  He downplays the risks of loss.  The bank tries to convince the developer that the bank cannot possibly lend that much money and that what it can lend must be at a much higher rate of interest than is really the case.  Each side negotiates its best deal based on these exaggerated claims.”  This type of exaggeration and posturing is part and parcel of almost every business transaction in America.   


In promoting his condominium project, Poller literally gave away ten percent of the deal, part to an important politician and part to an influential lawyer whose support he thought might be needed.  Poller knew the value of well-placed connections and even the appearance of well-placed connections.  Referring to his own previous banking operations in Chicago, Poller said, “I would always tell my loan officers that when they saw someone put his arm around my shoulders and ask about the health of my wife, they should check that guy’s credit more closely than anyone else.  Anyone can put an arm around your shoulder and call you by your first name!  I told them that ‘I am not in the business of giving special favors to people who act like they know me.’”  


A condominium development had many profit centers that could be used to reward or influence key persons.  One example was the sale of carpets and cabinets within the completed condominium.  Poller gave that job to one of his in-laws.  The carpet and cabinet dealers gave the condominium their lowest price for the exclusive use of their products in the building, and they also agreed to treat the person designated by the developer as their agent on the premises.  The agent earned substantial commissions on upgrades ordered by the owners of the individual condos.  These were luxury units.  Almost everyone ordered upgrades.  The result was hundreds of thousands of dollars in commissions with no great sales effort required.  


When Lou Poller was served with a subpoena to appear for deposition in Miami in the REIT’s state court case, he phoned me and said, “Come on down!”  He needed a hand.  When I showed up at the Miami law office for Poller’s deposition, the opposing lawyers refused to allow me to stay for the testimony.  They even objected to my request to purchase a copy of the deposition transcript from the court reporter.  But the reporter wanted to make a sale.  I got my copy in time to use for the preparation of Poller’s testimony in our case.  In the meanwhile, the REIT’s relentless pursuit of Poller gave me an excuse to spend more time in Fort Lauderdale and to enjoy the superb cooking of Rose Poller, Lou’s wife.


It was on one of those visits that I accompanied Poller into a back room of his condo to participate in a telephone conversation with a local lawyer who was representing Lou in opposing a motion filed in Miami in connection with the taking of his deposition.  I was surprised to see that he had a bank of three phones on the wall, each one with several lines.  Apparently, even retired real estate developers make a lot of phone calls.


The imminent trial forced us to focus on the most important tasks to the exclusion of other potentially useful undertakings.  As the trial began, I spent most of my time like a present day Stonewall Jackson, scurrying up and down the Shenandoah Valley between Lexington and McLean, Virginia, preparing the REIT’s former president, vice president and treasurer to testify at trial.  Particularly troublesome was the vice president, who had made a number of very basic and unexcusable errors in preparing the REIT’s loan documents.  Undoubtedly, those errors would be spread out before him at trial giving rise to a serious risk that the jury would construe repeated dumb mistakes as evidence of dishonesty.  To make matters worse, vice president was on the verge of clinical depression.  Each preparation session was an exercise in futility.  We just had to hope that repetition would carry the day.  And that day was coming.  He was subpoenaed by the REIT to testify on Friday, at the end of the first week of trial.


Our hotel was about twenty minutes by taxicab from the federal courthouse.  One morning, after our trial team left the hotel to go to court, I was preparing to resume my work with the former vice president when a legal assistant burst into the work-room in a state of panic.  She held up a small key.  “It’s for the courtroom file cabinets,” she said.  It was easy to imagine the reaction of the senior lawyer in the courtroom when he realized that he was locked out and had no access to the trial testimony and exhibits that were essential to our defense.  I took the key, flipped it to a secretary and told her to take a cab and go directly to the courtroom.  She arrived at the courthouse just five minutes after our lawyers.  No harm was done but two lawyers must have had panic attacks when they learned that they could not open their file cabinets.


In the meanwhile, the preparation of the depressed vice president was not going well at all.  The prospect of testifying weighed heavily on his mind.  He was developing a habit of beginning every response with the phrase, “I am not dishonest. . . .”  When we finally eliminated one problem area, a new problem would crop up and threaten to undo all of the preparation that we had accomplished.  And Friday, the day of reckoning, was coming up quickly.  With only one more preparation session on the schedule, I was resigned to the fact that this witness would be a complete disaster.  It was a damage control situation.  We could only hope to minimize the damage his testimony would cause.  Dejected, I drove back to the courthouse to watch what was left of the afternoon session.  


When I reached the second floor of the courthouse, the door to our courtroom was locked.  I then went through the entire building and could not find anyone that I knew or recognized.  Even the judge’s chambers were locked.  For an entire week, this courtroom had been a beehive of activity, with dozens of lawyers, court personnel, and spectators buzzing around.  Suddenly, everyone had disappeared without any explanation.  It was like an Alfred Hitchcock movie.  Finally, I found a clerk who told me that she thought the case had been settled and that everyone took the rest of the day off.  The clerk was correct; and no one was happier than the depressed vice president who now would not be subject to public humiliation in open court.


Interestingly, it was a lawyer working for the opposition who put our effort into perspective.  Shortly after the settlement, he told me that he expected us to win.  He could tell that we were much better organized than his REIT team.  He said that our witnesses were well prepared to testify and that our courtroom files were professionally organized in file cabinets where we could easily get to them whenever needed.  In contrast, he felt that he was always running around without enough time to accomplish anything and with documents virtually lost in a multitude of cardboard boxes that all looked alike.  As he spoke, I could see images in the distance hurtling toward the glass double doors of the BOQ at Quantico.  Whoever said that we deal in perceptions had it right.
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