UPS’ INCREDIBLE VICTORY
By Gerard J. St. John


There are times when one vivid memory sparks a spontaneous recollection of related events.  For example, there was the time in 1956 when I tried to provoke an argument with my father who had spent his entire adult life working in the post office.  I suggested to him that private enterprise could handle small package shipments far better than the government’s parcel post service.  I was surprised by Dad’s response.  He was in complete agreement.  He said that if given the chance, United Parcel Service, the company that delivered packages for local department stores, would “run rings around parcel post.”  
At that time, neither of us was aware of the tangled web of state and federal regulatory law that made it virtually impossible for any private company to obtain the right to conduct a nationwide trucking business similar to the operations of parcel post.  Regulatory law had created a patchwork of government-sponsored monopolies and there was no place for newcomers.


Seven years later, I recalled that conversation while waiting for an employment interview in a drab north Philadelphia building where UPS conducted some of its trucking operations.  Fresh out of the U.S. Marine Corps, I had to make a career decision and UPS was one of the two finalists.  UPS was an aggressive, hard-working company that left no spare time for frolics like attending law school.  That settled the question.  The Philadelphia Redevelopment Authority afforded plenty of time for law school; and that was the place for me.


At that time, I did not know that UPS’ traditional department store delivery business was drying up.  If I thought about it, I should have realized that times had changed.  People now drove their own cars to shopping centers and malls.  They brought their purchases home in their cars.  They did not need a trucking company to deliver those packages to their homes.  UPS was well aware of this trend in consumer purchases.  UPS and its lawyers also knew that the regulation of trucking companies made it virtually impossible to start a new type of small package business in any of the states or in interstate commerce.  Preston Davis, the head of UPS legal/regulatory group, argued that the company should be able to get new operating authority if the only trucker that would be adversely affected was the U.S. Post Office.  Trucking lawyers said that such a result was impossible.  So it was that UPS began seeking new operating authority, what it called its “operating rights cases.”

In 1970, the irony of my 1956 conversation with Dad and my 1963 interview with UPS occurred to me as I paced restlessly though the deserted corridors of the Tampa, Florida Airport at daybreak on a humid Monday morning.  Bob Kendall, Dennis Suplee and I were part of a legal team that represented UPS.  We had been traveling for nearly twenty-four hours, delayed, rerouted, and delayed again by an airline strike.  In another hour or two, the final connecting flight would take us to Tallahassee for a hearing before the state regulatory commission.  There, UPS sought just one small piece of the geographic authority it needed to operate statewide within Florida.  That hearing was also my first direct contact with Irving R. (Buddy) Segal, by far the most demanding trial lawyer in our law firm. 


Buddy Segal was a dominating personality – never in doubt – and usually correct in his judgment.  He demanded perfection from everyone on his trial team.  When Buddy was dissatisfied, he let you know it in no uncertain terms.  Stories of his acidic criticisms were a part of the lore at Schnader, Harrison, Segal & Lewis.  I heard those stories; and I exercised discretion in avoiding direct contact with the terror of the firm.  It was like a law firm setting for the popular movie, “Mr. Roberts,” in which Ensign Pulver manages to spend more than two years at sea aboard a small cargo ship without coming into contact with the ship’s captain.  I had been with the firm for about one year.  Now that I was part of the witness preparation team on the Florida case, it was inevitable that I would soon come face-to-face with the captain of the UPS ship.


The flight from Tampa arrived in Tallahassee at about nine o’clock in the morning.  Unfortunately, our luggage took another flight to another destination and did not rejoin us until later that afternoon.  When we reached our hotel, Buddy Segal had already gone to the commission’s hearing room in the state capitol.  We were immediately pressed into service preparing witnesses to testify that afternoon if needed.  The process was called “horse-shedding.”  The name of the process is attributed to James Fennimore Cooper, who noted that nineteenth century lawyers often lingered with their clients in the horse sheds that surrounded the courthouse, and conducted final practice sessions before going into court.  It was the first time that I heard the term.  I was very careful whenever I said it.  


This was my baptism of fire in the operating rights cases.  Over the next ten years, those cases would take me to Louisiana, Arkansas, Iowa, South Dakota, Nebraska, Kansas, Oklahoma, Texas, New Mexico, Colorado, Wyoming, Montana, Utah, Nevada, Arizona, Virginia and New York, interviewing witnesses and briefing the regulatory issues that were important to the establishment of a new trucking service.  Our continued success increased my respect for the preparation that went into those hearings.


It was like a military operation.  The company reserved more than twenty hotel rooms for each hearing.  One room was designated as the “Control” room and was manned 24-hours per day.  The UPS personnel assigned to “Control” slept in the adjoining room.  Large marker boards on the walls of the Control room kept track of the locations of all of the team members and the witnesses who would testify for the company.  This was before the days of cell phones, personal computers and blackberries.  There were three or four telephone lines in the Control room, one of them a “hot line” for use in emergencies or as needed by Buddy Segal or Preston Davis, the head of UPS’ law department.  Another room was set aside as the lawyers’ lounge, which some of us called the “Officers Club.”  The witnesses also had their own lounge.  


UPS customer service reps assured that the witnesses were taken to dinner, usually at first-class restaurants.  Sometimes, there were tickets to a ball game or a show.  Each rep was assigned responsibility for two or three specific witnesses.  They kept in touch with Control by walkie-talkies and by telephone.    In the Control room, UPS personnel adjusted their plotting boards to show exactly where everyone was at any given time.


During the course of the hearings, Control would relay messages from the lawyers in the hearing room to the lawyers doing the horse-shedding.  Invariably, later messages from the hearing room would show that witnesses were handling the cross-examination better and that the opposing lawyers gave up on what previously had been effective lines of attack.  This would happen without a break in the testimony and without any apparent effort on the part of UPS’ lawyers.  Few outsiders realized the importance of the UPS customer service reps. Few insiders realized how close I had come to being one of them back in 1963.


The witness preparation team worked very long hours, interviewing businessmen and women who could testify to the need for an efficient service to replace unsatisfactory parcel post in the government’s scheme of regulated monopolies.  We would outline the witness’ testimony on a yellow legal pad, making marginal notes as to the strong points and the weak points, and would state the witness’ responses to probable cross-examination questions.  The preparation sessions lasted until after six o’clock in the evening, at which point the lawyers would repair to the lawyers’ lounge and, when everyone was free, we would make dinner arrangements.


After dinner, we would meet in Buddy Segal’s suite to review and evaluate the testimony that was available for the next day.  These sessions often lasted until about midnight.  Buddy would review the outlines of the witness testimony and pepper the responsible lawyer with questions about the witness and the anticipated testimony.  Often Buddy would pick up problems that we had not seen when we prepared the outlines.  For example, he would note the proposed testimony about how the bus company failed repeatedly to leave packages at specially located “drop boxes” along the bus routes, a deficiency that was in stark contrast to the door-to-door delivery service of UPS.  Buddy would point out how that testimony could be used to show that UPS’ proposed service would divert business away from the bus companies and thereby upset the balance of motor carrier service authorized by the regulatory commission.  


Of course, Buddy would not phrase it that way.  He would say something like, “Good God Gerry!  Do you really want me to say this?  Do you want me to lose the case?”  “Doesn’t this story establish diversion and show that UPS should not get the operating rights?”  Meekly, I would agree that it was really not such a great story after all and the witness would be sent home without testifying.  After the review ended, Buddy would work alone for another two or three hours.  At about seven thirty in the morning, the witness preparation would resume.


In Tallahassee, we did not get that far.  During the preparation of my second witness, we received a message from Control that no one had appeared to oppose the application for additional operating rights.  UPS would present the testimony of its “operating witness,” Bob Peterson, and then would rest its case and request that the operating rights be granted on an unopposed record.  If we hurried, we could get over to the hearing room and watch the last half-hour of Peterson’s testimony.


It was the first time that I had seen Buddy Segal in a courtroom setting.  Given his reputation for intimidation, most associates did not go out of their way to make Buddy’s acquaintance and I was no different.  Now, the opportunity to watch even a short, uncontested segment of an actual hearing was fascinating.  I was surprised that Segal’s courtroom voice had just a trace of a southern drawl, not so much as to appear patronizing but just enough to fit comfortably into the surroundings.  At the close of the evidence, the Hearing Judge announced that the requested rights would be granted and that UPS could begin operations immediately.  It was cause for celebration.


Not many of UPS’ hearings were that easy.  Most were all-out wars.  Railway Express and other truck, bus and small package carriers in those states were established businesses with political clout in the regulatory commissions.  Some of the most vehement objections came from carriers that were affiliated with newspapers and radio stations in the major metropolitan areas of their states.  Almost every hearing began with a motion to dismiss the application.  Also, there were motions to disqualify UPS’ Philadelphia lawyers.  There were appeals to both state and federal appellate courts.  All were hard fought.  UPS’ scored a major victory when Second Circuit Court of Appeals Judge Henry Friendly wrote, affirming a grant of authority, that the company proposed “a better mousetrap.”  You can bet that Judge Friendly’s opinion was quoted in every brief filed by UPS from that day forward.  
There were some losses, notably in the State of Texas, which required twenty years of almost continuous litigation before intrastate operating rights were granted.  There were refilings, rehearings, rebriefings, rearguments and, ultimately, victories.  It took more than 30 years to achieve the “impossible” dream of the right to serve the whole country.  While other small package truckers with limited territorial authority were going bankrupt, UPS became the largest, most profitable trucking company in the world.


But on that afternoon in Tallahassee, there would be a victory luncheon, with open bar, in the ballroom of the hotel.  Everyone was invited, lawyers, witnesses, executives and the customer service reps – even the team from the Control room which was now shut down.  It was quite a party.  As I stood surveying a heaping bowl of jumbo shrimp, I became aware of a large figure standing beside me.  It was Buddy Segal.  Ensign Pulver, meet the captain!


“Well, what did you think of the hearing?” Segal asked.  The next few minutes of conversation evolved into an enormous effort on my part to avoid sounding silly, inasmuch as I had seen only fifteen minutes of an uncontested hearing after traveling all night without any sleep.  Fortunately, it was not a long conversation.  Buddy Segal politely excused himself and sauntered off in the direction of the UPS executives.


Preston Davis had worked with Buddy Segal for years and they shared a mutual respect.  Pres could tell that he was about to hear some profound statement.  He was accustomed to Buddy’s ex cathedra declarations.  When Segal’s comments offended the sensitivities of the customer service reps, not an infrequent occurrence, Davis would chuckle and say, “We hire Mr. Segal because he wins.”  Now Buddy clapped Davis on the shoulder and announced that UPS was obviously doing something right in its recruiting because “that young truck driver standing by the shrimp bowl is quite alert and very articulate.”  Pres Davis smiled, slowly at first, and then he grinned from ear to ear.  It was not often that he caught Buddy Segal in an error, and he savored the moment.  In a voice that combined quiet authority with uncontrollable laughter, he said, “Well Buddy, I’ll have to introduce you to Mr. St. John who is a lawyer from your office.”


No one mentioned a word of this incident to me, even though we flew back to Philadelphia on the same plane.  Nor was it mentioned to me in any of the many operating rights cases that followed.  Several years later, Buddy began to tell the story on himself.  He told it to the General Counsel of Bell of Pennsylvania and then to his successor.  He told it to the General Counsel of Aldens in Chicago.  He told it to everyone.  The story grew funnier with each telling.  Ironically, Buddy Segal never knew how close he had come to being correct that afternoon in Tallahassee.


In the meanwhile, a group of truckers from the garment area in New York City brought suit under the antitrust laws contending that UPS’ operations were an abuse of monopoly power.  If the plaintiffs prevailed, the result would have been devastating to the business of UPS.  Of course, Buddy Segal handled the defense of UPS.  When the case went to the jury, I was in Charlotte, North Carolina, working on a case for another client.  I received an urgent message from Buddy’s secretary that the jury decided in favor of UPS.  We had done “the impossible.”


None of us knew how quickly the memory of this incredible victory would fade.  Within a few years, the trucking industry was deregulated.  Freed of regulatory restraints, the company thrived.  Leadership within UPS transitioned to younger executives, many of whom were unaware of the challenges previously posed by regulated monopolies.  The new management faced new challenges and handled them well.  Computer technology was incorporated into the operations and the delivery service became international in scope.  Recently, a member of UPS public relations staff wrote a history of the company.  The book does not even mention Preston Davis, or Bob Peterson, or Buddy Segal.  It is as though the incredible victory never happened.


Sic transit Gloria Mundi!
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