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Around 7:30 in the ice cold Colorado morning, twenty-five businessmen in the dining room had finished breakfast and were working on their second cups of coffee.  It was an eclectic group.  There was the tanned American Indian trader from Gallup, New Mexico, the plain-spoken hard candy manufacturer from Abilene, Texas, the likable ski-bum from Aspen, Colorado, the bushy-haired ex-Marine who ran a cake-decorating business in Topeka, Kansas, and many other representatives of apparently unrelated enterprises.  They had come to Denver to participate in a hearing that would make available to their businesses a new package delivery company named United Parcel Service.  

Their conversation was interrupted by the harsh clanging of a butter knife repeatedly striking the side of an empty glass.  The company’s lawyer wanted to speak.  He stood, commanding their attention.  He said that he was a “Philadelphia lawyer.”  His name was Irving Segal, but most people call him “Buddy.”  It was the start of a process that old-time lawyers call “horse-shedding” – witness preparation – one of the most challenging elements of trial practice.



The forty-five minute talk that Buddy Segal delivered that morning in 1970 was the distillation of a procedure that he has refined over sixty years of practice, more than twenty-five of them in a series of hard-fought cases seeking grants of regulatory authority that would permit UPS to serve every point within specifically defined geographic areas.  To obtain that operating authority, it was necessary to present the testimony of hundreds of persons from all walks of life to establish the existence of a public need that existing carriers could not satisfy.  The cases were vigorously opposed by the major bus, truck and express companies which retained experienced lawyers to cross-examine the “public witnesses” and then argue that there was no public need for new operating rights.  Case by case, state by state, and commission by commission, operating rights were granted that eventually allowed UPS to serve every geographic point in the nation.  And left in the wake of those operating rights cases was a string of cross-examiners who, in frustration, often abandoned their efforts to trip up the novice witnesses and resorted to asking them whether they had attended “Segal’s School for Witnesses.”



The early morning breakfast talks gave large groups of witnesses the chance to see and hear the lead lawyer, who did not have nearly enough time to speak to each of them individually.  The talks were structured around Segal’s set of common sense rules for testifying.  Because Buddy Segal did not use a script and rarely used notes, it was inevitable that his “five rules of testimony” sometimes became his “six rules of testimony.”  In all cases, Segal’s rules were preceded by the invariable admonition, “Tell the truth.”  The rules, in abbreviated form, are as follows:




1.  Listen – hard – to everyone and everything.




2. Hear.




3. Understand – the question.




4. Answer – the question.




5. Stick to your answer!

Each rule was supplemented with an explanation, liberally sprinkled with humorous comments, examples and references to television shows such as “Perry Mason” and later, “L.A. Law.”  But the highlight was always the demonstration of rule number five – “Stick to your answer!” – which brought each session to a dramatic conclusion.

After explaining that a fundamental objective of the cross-examiner is to have the witness admit to some error or doubt in his own sworn testimony, Segal walked over to one of the breakfast tables and picked up an empty coffee cup.  Speaking to one of the men at the table, he said “Now Mr. Kennedy, what is this?”  Without waiting for an answer, Segal continued, “And you say, ‘That’s a cup.’”  “But I look at you and I look at it – and I look at you and I exhibit disbelief – and I say, ‘You say it’s a cup?’”  

Kennedy looked around quizzically, uncertain whether he was supposed to say something.  But Segal went on, “Well you start wondering, ‘What has that smart lawyer got in his mind?  Why is he questioning whether it is a cup?’  But you remember the fifth rule, and so you say again, ‘Yes, it’s a cup.’ Then the lawyer says, ‘Now Mr. Kennedy, you are an educated man – sworn to tell the truth, under oath – do you really believe and want this judge and jury to believe that this is a cup? Do you?’  And nine out of ten people will say, ‘Well, I ... I thought it was a cup.’”  

Looking down at Kennedy, Segal said, “Mr. Kennedy, if you say that, you are dead!  If you say, ‘I thought it was a cup,’ then I’ll ask you another question, and another, and another, and pretty soon you’ll be saying that it is a knife or a fork or a spoon and probably, if I wish it, you’ll be doubtful as to your own name.”  



“Now take it the other way.  ‘Mr. Kennedy, what is this?’  ‘It’s a cup.’  ‘You say it’s a cup?’  ‘Yes sir, it’s a cup.’”  Now, leaning over the table and thrusting the coffee cup in front of Kennedy, Segal said, “Now Mr. Kennedy, you are an educated man, under oath – that’s always in there, under oath – do you mean to tell this judge and this jury that you really believe that this is a cup?  And you simply say, ‘Yes sir, it’s a cup.’  Where does the lawyer go next?  If I ask you the question again, the judge will call me up and say, ‘Buddy, did you have a bad night?  Didn’t you hear this fellow say three times it’s a cup?  What do you want from him?’  And you will be off the stand and on your way home because you stuck to the answer.’”  



After the breakfast talk, I spent the next three hours with Mr. Kennedy, going over the facts of his business, reviewing his business records, creating an outline of his direct testimony and preparing him to withstand vigorous cross-examination.  During that intensive session, we revisited the five rules on several occasions and ended with the cup example, only this time the subject of the question was some critical facet of his testimony.  

Kennedy testified during the afternoon.  He was an excellent witness – and he was obviously pleased with his own performance in the unfamiliar setting of a hearing room.  As he left for home that evening, Kennedy turned toward me, gave a “thumbs up” sign and said, “It’s still a cup!”



Nearly thirty years have passed since that horse-shedding experience in Colorado.  But Segal’s five rules and his cup are still used by the lawyers who worked with Buddy Segal and by the many lawyers who learned the technique from us.  From a technical standpoint, the five rules are outstanding.  They provide a flexible framework that can be adapted to any type of case.  They are easily understood and they are easily remembered by the witnesses.  Also, the five-rule approach becomes second nature to the lawyer, thereby allowing the lawyer to devote the maximum amount of time to the more difficult aspects of horse-shedding.



One of those difficult aspects is the development of cross-examination questions to test the witness.  The horse-shedding lawyer must be capable of preparing effective cross-examination.  It is not a job for a novice.  It requires skill and experience – and a great deal of time.



And then there is the aspect that lawyers generally do not like to talk about, the part where the roles of advocate, counselor and officer of the court tend to merge and the procedure may approach the line that ethical lawyers should not cross.  A former justice of the Supreme Court of Michigan effectively described this part of trial practice in his best-selling book, Anatomy of a Murder:


“I had reached a point where a few wrong answers to a few right questions would leave me with a client . . . whose cause was legally defenseless.  Either I . . . asked him the few fatal questions and let him hang himself . . . or else, like any smart lawyer, I went into the Lecture. . . .  The Lecture is an ancient device that lawyers use to coach their clients so that the client won’t quite know he has been coached and his lawyer can still preserve the face saving illusion that he hasn’t done any coaching.  For coaching clients, like robbing them, is not only frowned upon, it is downright unethical and bad, very bad.  Hence the Lecture, an artful device as old as the law itself, and one used constantly by some of the nicest and most ethical lawyers in the land.  ‘Who, me?  I didn’t tell him what to say,’ the lawyer can later comfort himself.  ‘I merely explained the law, see.’  It is a good practice to scowl and shrug here and add virtuously: ‘That’s my duty, isn’t it?’”

As a practical matter, the Lecture is alive and well today.    Lawyers who use the Lecture need all the time they can get to assure that, in presenting the witness’s testimony, they have complied with Rule 3.3 of the Rules of Professional Conduct which, among other things, prohibits lawyers from offering evidence that the lawyers know to be false.



Segal’s preliminary admonition to the witness, even before stating the first rule, sets the proper tone for that task. Tell the truth.  Witnesses must know that the lawyer will present only testimony that is truthful.  It is good practice to tell the witness not to have any concern about whether particular testimony helps or hurts the client’s cause.  Let the judge and the jury make those determinations.  Practice cross-examination can also be used to probe the truthfulness of the witness’ testimony.  If the testimony does not ring true to the horse-shedding lawyer, why should it sound any different to a judge or a jury?  Most experienced lawyers resolve this problem by not calling the witness whose testimony creates that type of doubt.  Where that person is an essential witness, the questionable part of the testimony is carved out and eliminated.     



The fact is that the witness who tells the truth has an easier job than the one who does not.  The witness who tells the truth need not worry about being contradicted by his own testimony.  After all, the same question, regardless of how it is asked, should always produce the same truthful answer.  If the truthful witness testifies on direct examination that it is a cup, on cross-examination there will be no deviation.  It’s a cup!

P.S.  For the benefit of those who are interested in such things, the term “horse-shedding” has been credited to James Fenimore Cooper, no stranger to litigation, who noted how lawyers in early nineteenth century New York would linger with their clients for last minute practice sessions in the carriage sheds which, in those days, surrounded virtually all courthouses.
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