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“It’s so good to be with you again,” says the expert witness.


He has not changed at all in the year since he last testified in Philadelphia.  A slender, gray-haired man in his mid-sixties, the expert witness has an even, easy-going demeanor that masks an enormous reserve of mental energy.  His crisp British accent, carefully maintained during more than forty years in the United States, enhances the warmth of his words.


“You know, one of these days we are going to lose a case in Philadelphia,” he says.  “It is only a matter of time.  And, you know that this may be that time.”  The words sound sincere.  But it is a sham.  It is the beginning of a ritual.


The expert witness has no intention of losing a case in Philadelphia – or anywhere else – ever.  Nonetheless he knows that effective trial preparation goes beyond knowledge of the facts and the application of special expertise or skill.  Trial preparation includes the establishment of a proper frame of mind, i.e., a will to win.


The expert witness prepares for trials in virtually every state in the nation, far more frequently than does any one trial lawyer.  To accomplish his repeated task of achieving the proper frame of mind, he has developed a ritual that begins an hour or so before he enters the courtroom.  The first step is to challenge his own lawyer to join in the quest to defy the law of averages.  Once satisfied with the lawyer’s response to his elliptical inquiry, the questions become more direct.


“Tell me about the jury,” he says.  The expert witness wants to know about each juror.  Age is important.  Women nearly his own age are most inclined to pay attention to this articulate gentleman from out of state.  A similar reaction is likely from men his own age, unless they have a strong disposition toward assuming responsibility for others as do labor union men.  Conversely, young women and young men are less likely to pay attention to an old, gray-haired relic of a past generation.  The jurors’ occupations, avocations and family settings tell the expert witness which jurors to look at while speaking, which analogies to use and which to avoid.


“Now tell me about opposing counsel,” he says.


Lawyers differ from case to case.  Some are more skillful than others.  Some are studious; some rely on instinct.  Some are respectful; some are abrasive.  The description has barely begun when the expert witness’s eyes glaze over and he spits out: “He’s a scumbag!  He will lie.  He will cheat.  He will do anything to win this case – anything!  He’s a no good #*!!X##!!!”


The expert witness is no longer listening to the description of opposing counsel.  He is repeating epithets in a slow, rhythmic mantra.  The chant is repeated four or five times.  Then he is ready to testify.


The facts of the current case are indelibly impressed in his mind.  Moreover, he has synthesized his testimony into a simple proposition that will serve as a pattern for his courtroom responses.  Slowly, and persuasively, his testimony is impressed on the jury.


After the direct testimony, the expert witness’s secret weapon comes into play – cross-examination.


“Why in the world would anyone let me repeat my testimony to the jury?” the expert witness asks.  “I would never do that.  They would be far better off saying, ‘No questions.’ They should never ask those questions.  But they all do.”


Polite cross-examiners are usually surprised, and sometimes offended, when the expert tells them bluntly that he meant exactly what he said on direct examination and then repeats it once again so that the point won’t be lost on the jury.  Further questioning on the issue is met with answers that drip with the expert’s exasperation.  “I designed the product,” he says.  “I did not design the person who operated it and put his hand into the moving machinery – right where the sign says, ‘Keep hands away.’”


Theatrical cross-examiners probably overlook the almost imperceptible widening of his eyes and the slight smile that begins to form at the edges of his lips.  But invariably they are attacked by a sharklike witness who repeats and repeats his key testimony in increasingly simple terms.  The simply stated responses demean the theatrics of the lawyer, who is often stunned to find that the witness is controlling the examination.  Each new question is only a new mistake.  Eventually, there are no further questions, and the experience is ended.


Quickly and without fanfare, the expert witness is on his way to the airport.  Perhaps tomorrow he will lose a case, maybe in Peoria or in Kansas City.  But on the whole, he plays rather well in Philadelphia.
PAGE  
3

