GENTLEMAN JIM

By Gerard J. St. John


   Outwardly, Jim McEldrew’s appearance was almost angelic.  At the age of about 50 years, he cut a trim figure in a gray pinstriped suit.  His gray hair was styled in a pageboy cut.  He looked like a successful banker.  But his  reputation as a trial lawyer preceded him.  Jim McEldrew was one tough son-of-a-bitch.  Fortunately, I did not have to be concerned about the trial skills of McEldrew.  We both were defense lawyers and, as such, our primary adversaries were the lawyers who represented plaintiffs.  It was unlikely that we would oppose each other.  It was also unlikely that we would be involved in the same case because McEldrew handled only the biggest cases in his firm and I was a relative novice, at the opposite end of the pecking order in my firm.


A perfect example of this circumstance was the case of Moses v. Spence, an automobile accident case in which a man named Bossie Moses and four passengers in his car claimed that they were injured as a result of the negligence of Robert Spence, the driver of the other car.  Spence, in turn, charged that Moses was the cause of the accident and was responsible for all of the injuries, including the injuries suffered by Spence.  Allstate Insurance Company retained McEldrew’s law firm to represent Spence, while Granite Mutual Insurance Company’s general counsel, Warner Earnshaw, represented Moses.  A panel of three arbitrators ruled in favor of Spence and held Moses (and accordingly, Granite Mutual) responsible for approximately $17,000 in damages.  Granite Mutual referred the case to me to take an appeal which meant that the arbitrators’ award would be set aside and that the case would go to trial before a judge and jury with me representing Mr. Moses.  

Nearly a year later, I found myself in the court’s assignment room where an administrative judge assigned cases to the next available judge for trial.  Although Jim McEldrew was in the courtroom that morning, he was there to argue a motion in another case, a case that was much more important to Allstate.  My opponent was Jack Bolger, a man in his late sixties who had recently retired from an insurance company and who was working for McEldrew on a part-time basis.


The judge in charge of the assignment room that morning was Judge James R. Cavanaugh, who combined judicial authority with judicial humor.  But no humor was evident that morning.  Two judges were available to preside over trials but the lawyers in the first eleven cases on the trial list presented a litany of requests for postponement, pleading that their cases were not yet ready for trial for a variety of reasons, such as depositions needed to be taken or discovery responses had not yet been received.  With each weak excuse, Judge Cavanaugh’s patience grew thinner.  And then he called the twelfth case on the list, “Moses v. Spence.”


I walked up to the bench and said, “Judge, Mr. Bolger, counsel for the co-defendant, is out of town for the remainder of the week and he asked me to request that the case be postponed until next Monday.”  Judge Cavanaugh erupted, “Doesn’t anyone want to try their case?  The court is criticized for having a six-year backlog of cases but no one wants to go to trial!”  I could understand Judge Cavanaugh’s frustration but I also liked the idea of having additional time to prepare my case – and I would not be blamed for the delay.  Unexpectedly, a voice came from the far side of the courtroom, “Your honor, assign this case to trial; I will take Mr. Bolger’s place.”  It was Jim McEldrew.  “Fine!” exclaimed Judge Cavanaugh, “Report to Judge Gleason in Courtroom 12.”  When I explained to the plaintiffs’ lawyer, what had happened, I heard a choking sound on the other end of the phone.


Judge Gerald A. Gleason was a “senior judge.”  He was over the age of 70 years but was retained on active status by the court system.  Judge Gleason enjoyed being a judge.  He took things slow and easy.  There were frequent recesses.  Questions from the bench often turned into conversations.  Instructions to the jury were often accompanied by personal anecdotes about the judge’s grown-up children.  A case that was decided by a panel of arbitrators in about 90 minutes resulted in a trial that lasted more than a week.  And Jim McEldrew was upset because he had to be in that small-case courtroom every minute of the time.  It was not the one-day trial that he anticipated when he volunteered to substitute for Jack Bolger.


If Judge Gleason was loquacious, McEldrew was just the opposite.  At the outset of the trial, he suggested that I sit at the counsel table with the plaintiffs’ lawyer, whom I will call Gil, since Gil and I both represented Mr. Moses.  It would have been a tactical mistake for me to do that because it would have appeared to the jury that two of us were ganging up on McEldrew.  It would have made McEldrew appear to be the underdog.  “No thanks.” I said, “I’ll stay here with you.”  After that, there was no more conversation.  On the other hand, there was a great deal of courtroom commentary from McEldrew.  Much to my surprise, a substantial amount of his commentary was directed at me personally.  Questions to witnesses would often contain derogatory references to me as well as my client.  Objections to my questioning were laced with acid criticism.  One of my questions, he said was “the worst cross-examination I have ever heard.”  Actually, that was an accurate comment but still I was surprised that he said it in open court.  Gil also questioned the wisdom of McEldrew’s comments but added, “He is a very successful trial lawyer, so who am I to tell him how to try his case?”


Gil and I had many informal conversations during the protracted trial.  He was undergoing a difficult domestic situation.  His wife had just published a cookbook that included her photographs in the nude.  She wrote a number of schmaltzy comments in addition to recipes for things like chicken soup and cheesecakes.  The recipes must have been pretty good because the book was successful.  She also made a comment to the effect that she wrote the book to raise enough money to retain a good divorce lawyer.  Through it all, Gil persevered with good humor.  The wife and the cookbook were never mentioned in our courtroom conversations.  Instead, we discussed mainly professional boxing and some of Philadelphia’s talented fighters who never quite made it to the big time; fighters like George Benton and Lenny Matthews.  Jim McEldrew stood with us during these conversations but said nary a word.


One morning near the end of the trial, the conversation turned to a television documentary that I watched the previous evening.  It was the 30th anniversary of the Battle of Iwo Jima and the show featured people who fought on both sides.  A group of about 15 American survivors of the battle and an equal group of Japanese survivors were taken to Iwo Jima where they toured the island, Mt. Suribachi and the remains of tunnels and fortress-like gun emplacements.  Individual interviews were conducted on the sites where these men had fought, and their recollections were intensely emotional.  After spending a full day on the island – and after hearing each other’s emotional comments – the two groups of survivors shook hands just before they departed.  A voice interrupted the conversation.  “I wouldn’t have shaken hands with those bastards,” said Jim McEldrew.


It was the first time during the entire trial that McEldrew said anything to us.  But now that he had started, he continued.  He said that no one ever talks about an iron drainage pipe that runs down the side of Mt. Suribachi but that pipe saved his life.  He crouched down and pressed his back hard against that pipe for protection from the gunfire that swirled around him.  He was nineteen years old and his leg was broken.  Staying against the pipe, he slid down the side of the mountain bit by bit.  He thought that he was going to die.  Even when he reached the bottom of the slope he was not safe.  He had to drag himself across the volcanic beach, nearly a mile to where the landing craft were disembarking their cargo – if there happened to be a boat there when he reached that point.  There was a small boat.  When the coxswain helped him aboard, the sailor said, “This is your lucky day.”  “Can you imagine?”  “It was the worst day of my life, and he said that it was my lucky day.”


On a hospital ship several miles off the coast, the medics took care of his broken leg.  But by the time that he was transported back to an American base, he had contracted malaria.  When he finally regained his health, someone told him about the GI Bill of Rights.  No one in his family had ever gone to college but his father knew someone who knew someone at Saint Joseph’s College, and he was admitted.  Four years later he became the first person in his family to graduate from college; and there was still some GI Bill money left over.  He wanted to give law school a try but all of the law schools were full and the waiting lists were several years long.  By that time he was married.  His in-laws lived in New Jersey and he was able to use their address to gain admission to Rutgers Law School.  While in law school, he worked part-time for Allstate Insurance Company.  After law school, Allstate was his first employer and later, his major client.  At that point, the recess ended and the court tipstaff called us back into the courtroom.


Nearly thirty years later, I recalled that conversation when writing a historical article for the bicentennial of The Philadelphia Bar Association.  I was looking for a way to recognize both the involvement of lawyers in World War II and the effect of the GI Bill on the legal community.  There were many lawyers who played important roles during the war but McEldrew’s experience combined all of the elements that I sought, major combat, the GI Bill, a person unlikely to be a lawyer, and one who became a highly successful trial lawyer.  But the conversation had taken place long ago.  It was a spontaneous outburst.  No one took any notes and I couldn’t rely only on my recollection.  By that time, Jim McEldrew had retired.  With the assistance of his son, I contacted McEldrew.  Jim was the old-fashioned type of lawyer and was not inclined to seek publicity.  He insisted that he was not a hero and did not want to be written up that way.  But he did verify the facts of the story.  The Suribachi story fit very well into the historical article.  I never did call Jim McEldrew to ask what he thought of it.


And the trial of Moses v. Spence, how did that turn out?  Well, let’s just say that that was my lucky day.

Postscript:  Jim McEldrew died on May 21, 2004.
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