THE GREAT PRETENDERS

By Gerard J. St. John

    Too real is this feeling of make-believe.

    Too real when I feel what my heart can’t conceal.






-- The Great Pretender,






    Popular song circa 1956.

A few years ago, The Philadelphia Lawyer Magazine carried an article by a psychologist who warned of the negative effects of pretense and self-doubt on the well-being of lawyers.  Those lawyers often say that they won a case because “the facts were in my favor” or because “opposing counsel made a mistake” or because “I just got lucky.”  The psychologist called it the “imposter syndrome,” apparently because the lawyer’s self-doubt may become so great that he views himself as pretending who he is, like the song, “I seem to be what I’m not you see.”  Mark Twain approached it differently.  He said that “the harder I work, the luckier I get.”  But our psychologist says that lawyers should ask themselves a dozen questions each day to diminish the destructive pattern of pretense.  (E.g., “How bad is this outcome in the scheme of things?”) Of course, if you question everything that you do in this fashion, you are going to need psychological help in no time flat.  Then again, maybe that was the main purpose of the article.  The fact is that pretense is part and parcel of our adversary system of justice.


In trials, we strive to re-create important occurrences through narrators whom we call “witnesses.”  A trial is essentially a one-act play, like “Main Street” with a jury instead of an audience.  Shakespeare might well have said that the courtroom is a stage and that all of us in it are pretenders, witnesses and lawyers alike.  Indeed, in some cases it seems that the game is never over.  It was that way with Mel.

Mel was a securities salesman, and a pretty good one at that.  He sold stocks and bonds for a major brokerage business, starting back in the fifties.  A graduate of West Philadelphia High School, Mel seemed to know every businessman in town.  He spent an unusually large amount of time in volunteer work for several Philadelphia charities.  His charitable efforts were sometimes publicized by the local news media.  It was no wonder that many high profile businessmen were among Mel’s clients and swore by him.  It was also not surprising that, when the brokerage house learned that Mel was financially overextended back in 1967, the company loaned him about $64,000 to get back on his feet.  Nor was it a surprise when Mel was promoted to vice president and given a private office with his own private entrance to the hallway, an appropriate office for such an important man.  Mel was a very important man.  But the employer should have looked closer.  Mel was a pretender.  Mel was running a Ponzi scheme.


Ponzi schemes are named after Charles Ponzi, an Italian immigrant who lived in Massachusetts.  At the end of the First World War, the high price of postage in European countries made it difficult for Americans to keep in contact with their families overseas.  Family members in Europe could not afford to respond to letters from America.  Congress addressed this problem by authorizing the sale of postal reply coupons which could be enclosed in letters to Europe and then used by the recipient as postage for return mail.  In 1919, Ponzi figured out that it was theoretically possible to achieve a profit of up to 300% buying postal reply coupons in the United States and redeeming them in other countries where the currency had depreciated dramatically.  A 300% profit on a three-cent stamp is not a big deal.  But that foreign exchange difference gave Ponzi an attractive selling point.  It was his hook.  He convinced thousands of investors that he had a legitimate way to pay them a 50% profit in just three months.  

In fact, Ponzi never bought the postal reply coupons.  Instead, he paid the promised 50% profit with the money given to him by later investors.  In the meanwhile, he siphoned off millions of dollars for himself and lived like a king – until the scheme collapsed and he was deported.  His legacy to his adopted country is that all schemes in which Peter is cheated to pay Paul are known as “Ponzi schemes.”  


Viewed from a mathematical perspective, Ponzi schemes generate geometric progressions of numbers.  The skyrocketing progression of promised payments is impossible to sustain.  Ponzi schemes crumble from their own weight very quickly.  Charles Ponzi was able to keep his scheme afloat for only two years.  


Mel told his wealthy friends about a plan to build an international airport in the New Jersey pinelands.  He assured them that certain key politicians were in on the deal, that a contract for the sale of the pineland to the airport authority had already been drawn up and approved, and that the only open item was the closing on the investment group’s purchase of the land.  It couldn’t miss.  He told his less affluent friends that because they were his good buddies they could be part of this big-money deal.  Because their participation was so small, they would not receive any formal communications about it other than the final pay-off.  In other words, “don’t ask, don’t tell.”  


Pretty soon, the geometric progression of investments was soaring and Mel was scrambling around trying to find new money to pay off the early investors.  In desperation, he went beyond his circle of well-to-do acquaintances who could not resist the opportunity to make a quick buck and approached his close friends.  One of Mel’s unlucky friends was president of a bank.  Mel begged his friend to lend him several hundred thousand dollars.  The friend drew a large check on the account of a major charitable foundation for which he was a trustee.  Mel endorsed the check for deposit in his personal account, handed it back to his friend who then, in his capacity as bank president, issued Mel a bank check in the same amount.  This sleight of hand came to light about two weeks later when one of the unpaid “quick buck” guys contacted the District Attorney about having been swindled.


The newspapers said that Mel’s scheme involved more than $28 million.  The Securities Exchange Commission began an investigation.       While the District Attorney and the SEC were investigating Mel and everyone connected with him, twelve investors filed securities fraud suits in federal court against Mel and his employer.  That is when Bill Brown and I got involved, defending the securities company.  We later learned that several highly respected businessmen in Philadelphia wrote off substantial investments in Mel’s scheme without a word to anyone, apparently hoping that no one would learn that they had been bamboozled so easily.


After a few years of discovery, the twelve lawsuits came to trial before Judge Alfred Luongo and a jury.  One of the investors was selected to go first, and the others would be bound by any rulings made by the court and by any findings made by the jury.  It was a very difficult trial.  All of the other eleven plaintiffs and their lawyers were in the courtroom giving assistance to Don Weinberg, the lawyer who tried the first case for the investors.  The investors tried to tie Mel’s earlier financial troubles and the employer’s 1967 loan to the Ponzi scheme.  They argued that the scheme would have been discovered back then had the brokerage house more effectively applied industry regulations that called for the company to open the incoming mail of its employees.  We argued that the brokerage had substantially complied with those regulations and we had the branch manager and the company’s controller testify to that effect.  Our key witness was John Curran, the company’s general counsel, who had personally handled the 1967 loan transaction.  Curran, a slender, gray haired man with a quiet demeanor and a very quick mind had the ability to describe securities transactions in very understandable terms.  He would be an effective closing witness.


Late in the afternoon on the fourth day of the trial, our controller was on the witness stand.  He was a very personable witness who made a good impression for the company.  Bill Brown was completing the direct examination.  I sat next to Bill, keeping track of the exhibits and the points that we wanted the witness to cover in his testimony.  John Curran would arrive in Philadelphia that evening and he would be the final witness the next day.  It promised to be a long night.  As I scratched notes on the controller’s testimony, I became aware of a tall figure standing just behind me and to the right.  It was my secretary, Michelle.  She had a note in her hand.  I unfolded it.  The note read, “Mr. Curran called.  He is needed in New York and cannot come to the trial.  Settle the cases as best you can.”  I waited until the controller completed his direct testimony before passing the note to Bill.  We both sat there, pretending that nothing was wrong.


When cross-examination of the controller was completed, Judge Luongo asked to see all of the lawyers in chambers.  Usually, such conferences involve a discussion of the amount of time that will be taken by the next witness and similar scheduling matters.  There was a brief temptation to share with the court the fact that Curran would not testify.  But this time, Judge Luongo had something else in mind.  He said that the trial was almost completed and that he would like to give us the benefit of his thoughts and then suspend the trial for about ten days to see whether all of the cases could be settled without further court involvement.  Bill responded that he did not know how our next witness, Mr. Curran, would react to this last minute change but that we would recommend the proposed procedure to the client.  Over the next ten days we managed to settle all of the cases, most of them at the low end of the judge’s recommended range.  Settlement at those amounts would have been impossible had our opponents had any inkling of Curran’s refusal to testify.  The appearance of being confident in the anticipated testimony of our key witness was essential.


With the investors’ cases settled, we recommended that the client’s insurance carrier pursue the bank for contribution to the settlement amount based on the assistance that the bank’s president provided to Mel in keeping the scheme afloat in its final weeks.  During this final phase of the litigation we learned that there was at least one other lawyer doing some bluffing.  Back when Mel’s scheme was being investigated by the SEC and the District Attorney, the federal bank regulators investigated the actions of the bank and its president.  The chief examiner confronted the bank’s lawyer and asked point blank whether the bank president acted properly in approving payment of a foundation’s check made payable to the order of a securities salesman.  The examiner did not specifically state the other attendant facts of which both persons were aware, i.e., that the president had also signed the foundation’s check in violation of his duty as a trustee of the foundation.  


The lawyer was in a tough spot.  His most important client was the man who created both the foundation and the bank, and the bank president was that client’s son-in-law.  The lawyer’s mind raced, searching for a way out of this predicament.  Finally, he decided to treat the question as a hypothetical, one containing no facts other than those expressly stated in the question.  He responded, “It is not a violation for the president to approve payment of a check that bears an authorized signature, and the signature on the check was a signature authorized by the foundation.”  By pretending that he had been asked a hypothetical question, the lawyer avoided coming to grips with the bank president’s lack of authority to lend the foundation’s money to Mel and his breach of fiduciary duty in involving the bank in that unauthorized action.


Was the lawyer’s pretense warranted?  I thought not.  When I discussed the circumstance by phone with the now retired bank examiner, he was stunned at the suggestion that he had asked a hypothetical question.  He could not believe that this prestigious lawyer had done that.  Immediately, I scheduled a deposition of the retired bank examiner at his retirement residence in Florida, just south of Miami.


Late in the afternoon, the day before the deposition, I met with the retired examiner in my motel room for a short preparation session.  He was a tanned, slender, gray haired man in his middle sixties who gave no outward sign of the heart condition that had forced him into retirement.  In a very polite manner, he cut me short.  He had been thinking about our telephone conversation and he had been thinking about the bank’s lawyer whom he had known for many years and who was held in high regard by the banking community.  He just could not believe that the lawyer would do such a dishonest thing.  Unless he could recall every word of the conversation that occurred several years ago, and he could not, he would have to give that lawyer the benefit of the doubt.  Try as I might, I could not budge him from that position.


It was too late to call off the deposition.  We had all come too far.  We could not get any earlier flight home and, besides, I did not have any way of contacting the court reporter at that hour.  I did not sleep well that night.  Early in the morning, the lawyers who represented the bank and its president arrived at my room at the same time as the court reporter.  As we set up the room for the deposition and ordered coffee, I joked that I had no idea as to how long our session would last.  I wanted to set the stage for the very quick ending that would no doubt occur.  The retired examiner arrived right on schedule.


As we went through the introductions, took our seats and the court reporter administered the oath to the witness, I kept my eyes on the retired bank examiner.  He was very cautious and reserved.  His eyes were wide open and alert.  He gave no indication of ever having met either of the other two lawyers.  In fact, it seemed to me that he did not trust them.  We went on the record and I quickly asked him to state his name, address and employment background.  On the theory that there was no sense in delaying the inevitable, I picked up the investigation report and went right to the part where it described the question presented to the bank’s lawyer.  I read the summary description and asked the retiree, “Mr. examiner, what activities were the subject of that part of your report?”  Immediately, one of the other lawyers leaned, forward, raised his hand and stated in a very loud voice, “I object!”  Had he stopped there, he would have made his point effectively.  But he continued, in an equally loud voice, “This man is incompetent!”  


What the young lawyer meant was that a fact witness cannot testify to an opinion.  But he did not say that.  He said that the man was incompetent.  I glanced across the table.  The gray haired man’s eyes were ablaze.  The tops of his ears were starting to redden.  And then, in very quiet and measured tones, he answered the question and said that he asked the bank’s attorney about that specific series of transactions involving Mel and the bank president, and that there was no way that those questions could have been understood as being hypothetical.  It was the answer I had hoped for; the one that he said he would not give.  And from that point on, if there was any doubt in the bank examiner’s mind, he resolved it against the bank and its lawyers.  When my questioning ended and the other two lawyers had a chance to ask questions, it was like Brer Rabbit and the tar baby.  The retired bank examiner stuck to his sworn testimony and stuck it to the lawyers who questioned his competence.


Not long after the Florida deposition, I received a telephone call from Perry Bechtle who told me that he had been retained to handle the defense of the bank.  Perry Bechtle was well known as one of the premier trial lawyers in Philadelphia.  Everyone knew him and everyone liked him.  Perry asked if he could stop by my office so that we could discuss the case and bring him up to speed on its status.  I would have been glad to go over to his office but Perry would have none of that.  My office would be the meeting place.  A day or two later, our receptionist announced that Mr. Bechtle was in the reception area.


Perry Bechtle was then in his mid-fifties.  He looked like a professor at a liberal arts college.  Although we met only once or twice, he talked to me as though we were longtime friends.  Most trial lawyers are like that.  We talked for a minute or two about the case, and then his gaze shifted over toward the bookcase along the wall next to my desk.  Perry excused himself and reached over and withdrew from the shelf a small volume about the turn-of-the-century law firm, Hummel & Howe.  “I haven’t seen this book in a long while,” he said, “May I borrow it?”  He left one of his business cards in the empty space on the shelf so that I would know who had it.  But there was no worry on that score; he returned the book within two weeks.  With the book now resting in his lap, Perry and I discussed the case at hand.  After we had covered the subject, Perry asked what it would take to settle the case and assured me that he would do his best to achieve that result.  True to his word, about ten days later he called back with a settlement offer.  The amount of the offer was not quite enough but it soon led to the settlement of the claim.  By that time, I was a fan of Perry Bechtle’s lawyering style.


That experience was one of the reasons why I was interested a year or two later when an assistant city solicitor proposed an exchange of training videotapes between my firm and her office.  One of the city’s tapes was a presentation made by Perry Bechtle on the handling of difficult cases.  After agreeing to the exchange of videotapes, the first cassette that I requested was the Perry Bechtle session.  Then, I had a television set brought to my office so that I could review the program before making it available to the firm.  Even on videotape and standing at a podium, Perry Bechtle exuded warmth as he explained how he ingratiates himself with opposing counsel.  “I always go to the other lawyer’s office,” Perry told the city solicitors, “it shows them that I am comfortable on their turf.”  Then he described how he would find an area of common interest to talk about before discussing the case.  He tries to establish a personal bond.  “I will often borrow a book from them,” he said.  I cannot recall too much of the tape after that point.  I was laughing too hard.  Chalk up another victim of the imposter syndrome.
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