THE VERTICAL CHALLENGE

 By Gerard J. St. John 


In 1972, a major records search was being conducted in the basement of Pfizer Corporation on 42nd Street in New York City.  It was part of the discovery process in a lawsuit that sought to set aside Pfizer’s patent on tetracycline, a broad-spectrum antibiotic.  Plaintiffs requested that Pfizer produce copies of all documents relating to the development and patenting of the drug in the late 1940s.  About two dozen lawyers and legal assistants were in a large, concrete storage area, sifting through the company’s records.  A statement of the issues involved in the litigation and a list of about seven specific subjects of the requests guided our efforts.  The focus of this case was on the agricultural use of tetracycline; its use as an element of the cattle feed which protected the cattle from infection and allowed the animals to grow to a maximum extent.


It was dreadfully dull, plodding through decades of dusty papers that had no significance other than having been created in the effort to market an antibiotic to farmers and feedlots.  In an attempt to raise our morale, any especially interesting or unusual documents were posted on a pillar at the front of the room.  One prominently displayed document was a handwritten letter from a 15-year old boy in Austria.  It was addressed to the head of Pfizer’s agricultural unit.  The young man explained that he was well below the average height and weight for his age, and that he had read about how tetracycline enabled cattle to grow to sizes several hundred pounds larger than previously thought possible.  The young man asked whether he could purchase samples of tetracycline that would enable him to increase his growth.  I could identify with that plea.  When I was age 15, I too came up short.


Children are expected to be short.  At first, you tend not to notice.  You don’t want to notice.    But with each passing year, it becomes more and more obvious that everyone else is growing taller and stronger.  To make matters worse, grownups refer to you as “short” or “small,” making that a definitive characteristic of your being.  The designation, “little person,” suggests an inherent deficiency.  The result is devastating.  You are targeted in a gunsight that is triggered by size – or lack thereof.  A high school freshman who stands five feet tall and weighs about 120 pounds cannot physically compete with a classmate who is more than a foot taller and one hundred pounds heavier.      


You cannot teach a young man to be tall.  Height is a factor that will be determined mainly by heredity and nutrition.  In my case, that meant a slow, steady increase of about two inches per year, all the way through high school and through the first two years of college.  The end result was about what it should have been; it just took a lot longer to get there.  In the meanwhile, there was no way of knowing how it would turn out.  There are no guarantees.   


It is like Kenny Rogers’ song “The Gambler.”  “Every hand’s a winner and every hand’s a loser.”  In life’s long run, height or the lack thereof, is rarely a determinative factor.  The Gambler’s critical factor was knowledge – “know when to hold ‘em; know when to fold ‘em; know when to walk away; know when to run.”  The Marine Corps had the same answer; “know your job.”  Information – and the ability to use it – is power.

Sol Flick is a case in point.  I met Sol in early 1978, when my law firm was retained to represent Bulova Watch Company in the defense of an antitrust lawsuit.  I was in charge of a small group of lawyers and legal assistants who went to Bulova’s headquarters to review its records and interview some of the personnel involved in the case.  We were given directions to Bulova’s plant in the Jackson Heights section of Queens, New York.  It was right across the street from LaGuardia Airport but there were no flights from Philadelphia to LaGuardia.  We took an Amtrak train to Pennsylvania Station in New York City and then switched to a Long Island Railroad train that took us out to Queens.  We took a cab from the train station to Bulova.

Sol Flick was my contact person at Bulova.  He was a vice president and Bulova’s corporate counsel.  Flick was in his early sixties; short and thin, and wore glasses that were exceedingly thick.  Standing next to Sol Flick, Woody Allen would look like Hulk Hogan.  But interestingly, when I was with Sol for just a few minutes I completely forgot about his diminutive appearance.  He had an encyclopedic knowledge of the watch making business.  Moreover, he spoke in a clear, authoritative voice.  If you heard the comments but were unable to see the speaker, you would have thought that Sol Flick was a giant.  His young assistant, a woman just two years out of law school, assured me that Flick was also an excellent judge of character and an outstanding negotiator.

At one point, when our conversation was interrupted by Bulova business, I noticed the large framed photograph on Flick’s desk.  It was a man in an army uniform, with a carpet of medals extending down his left chest.  There was also an inscription and a signature but I could not make it out from where I sat.  When Sol returned, I asked him about the photo.  “Isn’t that General Omar Bradley?” I said.  Omar Bradley was second in command to Dwight Eisenhower during the invasion of Europe in World War II.  “Yes,” Flick replied, “After Omar Bradley retired from the army, he joined Bulova and eventually became chairman of the company.  He gave me that photograph the year he left the company.”  With obvious admiration, Flick went on to praise Bradley as “a great man.”

Hardly had we begun our third day at Bulova, when I received an emergency call from my office.  One of my cases had been assigned to trial in the Philadelphia Court of Common Pleas.  Under the prevailing rules, I was required to report to the trial judge within the next hour.  Gene Spector responded on my behalf and asked that the start of trial be postponed for a few hours until I could return from New York.  I arrived in Philadelphia at about 1:00 pm.  My secretary met me at Judge Biunno’s chambers with the case file.  It was the defense of Insurance Company of North America against the claim of a suburban insurance agency that its termination was unlawful.  Judge Biunno was gracious under the circumstances as was my opponent, John Marsden.  The judge conducted a final pretrial conference that afternoon and said that we would begin the trial the following morning.  I needed every minute of that time.

Preparation for trial requires a good bit of time and a great deal of concentration.  I needed to master the facts of the case and organize the documents that would demonstrate those facts.  One of my cardinal rules is to review every document in the file on the eve of trial.  Also, I needed to talk to my client.  I had “inherited” this file from a lawyer who recently left the firm.  He had done all of the preparation.  I had not even met the business manager who made the decision to terminate the plaintiff agency.  I had to be sure that he was prepared to testify at trial.  And, of course, I needed to have all of the legal citations at hand.  That was a late night.

The trial lasted for three days.  Things went well in court.  Immediately after the last witness testified, Judge Biunno called for closing arguments.  To my surprise, he made his decision right after the arguments ended.  Judge Biunno ruled from the bench in favor of my client.

Now, for the first time in three days, I could turn my attention back to Bulova and Sol Flick.  As it turned out, that was not necessary.  The antitrust claim had been settled.  Apparently, Sol Flick was able to put his negotiation talents to good use during the time that I was on trial.  I had no further occasion to represent Bulova.  That was the last time that I saw Sol Flick.  That was thirty years ago.  In retrospect, despite his short stature Sol Flick stood head and shoulders above most of the business executives that I have encountered over forty years of the practice of law.

Today, while surfing the Internet, I noticed an online auction for a framed, autographed photo of Lieutenant General Omar N. Bradley.  The inscription reads: “To Sol Flick with affectionate regards, Omar N. Bradley.”  It brought $150.

Sic transit Gloria! 
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