A SENIOR WEEK STORY
By Gerard J. St. John

 
Cindy looked forward to “senior week” at the New Jersey seashore.  It is a tradition in the Philadelphia area that the graduating seniors from local high schools get together with their classmates and rent houses at “the shore” for a week of celebration.  

Cindy’s high school graduation had been even better than she hoped.  Some people thought that she came by success naturally, without effort.  They were wrong.  Cindy worked hard for everything.  It was hard work to earn the leading role in the school play.  She was not a born actress.  Also, she was not a natural public speaker, but the valedictory address went off without a hitch.  Everyone liked her theme of “touching the future.”  Being offered scholarships at four universities was icing on the cake.  In another month, she would pack her things and start a new life at the University of Notre Dame in South Bend, Indiana.  But that was next month.   


Most of her friends drove to the Jersey shore on Friday, right after the high school graduation.  But Cindy stayed home so that she could attend her young cousin’s birthday party the following afternoon.  She was his godmother.  She knew that the birthday was important to the youngster, and she knew that senior week would still be there at the shore for another six days.  So she postponed her own celebration, and stayed home for the birthday party.  Cindy was like that.

It was late Saturday evening when Cindy finally left home to join the senior week festivities.  She took the Atlantic City Expressway east to the Garden State Parkway, and then south to Sea Isle City.  It was far later than she had expected to arrive at the shore. She now regretted having promised to stop and see the house that Tommy Kehner and his friends rented in Strathmere.  But it was important to Cindy that her first senior week stop be at Tommy’s house.  She had planned every step of this week for the past three months, ever since she received the scholarship from Notre Dame.  
Cindy and Tommy had been going together for nearly two years.  They began to date shortly after Tommy invited her to the junior prom.  After that, they were always together.  Everyone took it for granted that they would be married.  The only question was when?  Cindy knew that four years at Notre Dame was a long time to be away from anyone.  It was the chance of a lifetime; and when she graduated from Notre Dame, who knows what opportunities would be available?  And where?  After four years of college, she would be a different person.  She thought it through and decided to break off her relationship with Tommy before she left for college.
She planned to raise the subject during the course of senior week, and to complete the break in the weeks that followed.  It would be low key at the start.  Whenever someone in the group mentioned a memorable instance from their high school days, Cindy planned to speculate on a similar activity at Notre Dame, particularly the football games.  It would be a gradual process and hopefully Tommy would agree that breaking up was a good thing to do under the circumstances.  In the meanwhile, Cindy wanted to set the stage for these discussions by showing that a visit to Tommy’s seashore house was for her a matter of first importance.  
As she drove along the causeway into Sea Isle City, Cindy wondered whether she should give up the idea of starting the plan with a visit to Tommy’s place.  Would it really make a difference?  Cindy wrestled with the thought until she crossed the causeway and reached Landis Avenue, the Ocean Drive.  A right turn would take her to the house that she had rented with her friends.  It was time for a decision.  She turned to the left and headed north to the edge of Strathmere, some two and one-half miles distant.  
This part of Strathmere is little more than a long, straight stretch of road separating the ocean from the bay.  A short distance to the north, a small bridge connects Strathmere to the south end of Ocean City.  Tommy’s house was about a quarter-mile before the bridge.  Cindy parked on the undeveloped ocean side of the highway.  On the left side of the road, only one house had its lights on.  It was the right place.  Tommy Kehner and his friends were delighted that Cindy kept her promise to make their Strathmere house her first senior week stop.  For her part, Cindy regretted taking the can of beer that they pressed on her upon her arrival.  It was like a ceremonial toast, like the Olympic flame; it launched the senior week – a once in a lifetime celebration.  She did not want the beer but she took it anyway and tried to ignore the upset in her stomach.  Everyone gathered in the kitchen.  They reveled in reliving the events of their first day of senior week. 
Cindy was tired.  She walked into the front room to relax.  It was nearly 2:30 in the morning.  There was an ocean chill in the sparsely furnished seashore living room.  Cindy felt a shiver run through her and pulled the wool sweater closer around her shoulders.  She reached for a cigarette but then remembered that they were still in her car.      

Six miles south of Strathmere, Jim Callahan fumbled with the change in his pocket as he drove up to the toll bridge between Avalon and Townsends Inlet.  It had been a great day, just like the good times in Boulder, Colorado.  Jim was stationed in Boulder while in the army.  Boulder is a college town.  The coeds were pretty and liked a good time.  Jim had money in his pocket and plenty of time on his hands.  The college students were impressed that he had been to Europe.  They thought that Jim was sophisticated and interesting.  The European experience gave him a talking point to exploit.  He called himself a college student, temporarily in the army.  He would finish his studies after his discharge — so the story went.  The story was like a fine wine; it got better with age.  Jim had no intention of attending college.  He was better than the people he met at the local watering holes.  School was a drag.


And so were those Colorado policemen a drag.  When he was tagged with his second DUI conviction, Jim decided that it was time to take a discharge from the army and drive back to the east coast.  He knew a coed who wanted to go back home to Philadelphia, and he talked Karen into sharing the drive with him.  The trip was uneventful.  After a few weeks working as a mechanic in New Brunswick, New Jersey, Jim missed the good times that he had in Boulder.  He called Karen and promised to meet her in Ocean City where she was now staying at her parents’ summer house while working as a waitress.  Jim borrowed his father’s station wagon for the trip.


Home turned out not to be the place that Karen had in mind when she dropped out of college.  She expected to find a place that no longer existed.  Her friends from high school were scattered in a number of different places.  Some were away at distant colleges.  Others were immersed in their new lives at local colleges.  Some were working full time.  Gone was the camaraderie that she once enjoyed.  Karen’s parents viewed her return with mixed emotions.  They were glad to have her back home, but they would rather that she had transferred to a local school.  In the meanwhile, Karen’s mother insisted that Karen get a full-time job.  They compromised.  Karen moved into the family’s Ocean City house, and promised to get a job at the seashore until she was ready to return to school.  Karen had forgotten how dull Ocean City was in the off-season.  She was glad to see Jim.  
Together, Jim and Karen drove to a liquor store at the circle in Somers Point where they picked up a bottle of vodka and a six-pack of German beer.  Then, they went back to Karen’s place by the beach.  There, they toasted the good times that they shared in Boulder.  After a few drinks, Karen suggested that they drive down to Avalon and meet her friend Marie McMahon.  Karen and Marie were a lot alike.  They had been friends since high school in the Philadelphia suburbs.  Like Karen, Marie had dropped out of college and was living in her parents’ summer house.  Marie was pretty.  She had dark brown hair and a friendly smile.  Jim liked her immediately.  They sat in Marie’s kitchen, drinking German beer and swapping stories about Boulder and Avalon.  Marie suggested that they drive over to the Princeton Hotel, which was one of the gathering spots for the twenty-somethings in Avalon.  It was early in the season.  When they arrived at the Princeton, very few people were there.  After a drink at the bar, one of the girls – Jim could not recall which one – suggested that they try Ralph’s Tavern in Stone Harbor.


Stone Harbor is an affluent seashore community that adjoins Avalon to the south.  Ralph’s is located on the main commercial street that runs at a ninety-degree angle to the Ocean Drive.  Jim pulled his car around to the back of the building where there is a large parking lot.  The bar was crowded.  Karen and Marie seemed to know everyone, and everyone accepted Jim as one of the crowd.    It was not long before Jim announced that he was switching his drink to schnapps because that was what he drank when he was in Germany.  The girls were impressed.  It was Boulder all over again.  The good times rolled with schnapps until the bartender announced “last call” and Jim noticed that it was almost 2:00 a.m.  The crowd had thinned out.  Marie had gone home with one of her friends.  Karen was ready to go home.  She would have a tough time staying awake on the drive back to Ocean City.  As soon as Jim started the car, Karen turned on the heater.  The warm air made her even drowsier.


Cindy shivered as she stepped out of the front door of the house in Strathmere.  Her car was parked across the street on the ocean side of the two-lane Ocean Drive.  It was starting to rain.  As Cindy walked across the choppy weed-like grass in front of the house, she glanced to her right and saw headlights far in the distance.  Looking back toward her car, she let her mind wander, thinking about her own rental house in Sea Isle City, unpacking and getting some sleep.  She would have just one cigarette and then be on her way.  She would meet up with the boys in the morning after the 11:00 a.m. Mass in Sea Isle.

Cindy was just a few feet from her car when she was blinded by the glare of headlights from her right.  “My God!” she exclaimed, “So fast!”  Cindy pivoted to her left, but it was too late.


Karen slouched uncomfortably on the front seat of Jim’s station wagon.  Her eyes were closed and she dozed off and on.  At one point, her eyes opened slightly and swept sleepily across the instrument panel.  With a start, she saw the speed indicator move past the 70 mph mark.  She started to tell Jim to slow down when she looked through the windshield and involuntarily screamed.  Karen’s scream jolted Jim awake.  There was a girl directly in front of the car.  It looked like she was standing still.  Where did she come from?  Jim slammed the brake pedal to the floor.  At almost the same instant, there was a sickening thud, followed by a crunching impact on the windshield directly in front of Karen.  The station wagon skidded to a stop.  Jim and Karen opened the doors and got out of the car.  It was drizzling rain.  It was dark.  It was eerily quiet.  A light in a house across the street was the only sign of life.  Twenty feet behind the station wagon, a girl was lying on the road.  There was hardly a mark on her.  It looked like she was asleep; but she was not breathing.  Karen and Jim were in a state of shock.  They were like two statues standing in the middle of the road when another car came along and someone called the police.


The next few hours passed by as though in a dream – a bad dream.  Jim had dreamed this dream before.  Flashing red and blue emergency lights, bright floodlights, popping flashbulbs, snapping of camera lenses, and the smartly creased uniforms of three different police departments blended together as evidence was collected for official records.  Jim and Karen were placed in the back of a squad car and hustled off to the State Police Barracks at Port Norris.  At the barracks, the questioning started.  Again and again they repeated what had happened, and where they had been earlier in the day.  Would they consent to the taking of blood samples?   Karen was terrified.  She could not understand what was happening.  Why was she being treated like a criminal?  She did not drive the car; she was a passenger.  Her parents would be mortified.  She dreaded facing them.  Karen lashed out at the police officers, spewing obscenities like a member of a motorcycle gang.  Much to her chagrin, Karen’s abusive conduct only increased the suspicions of the officers.  Maybe she had been the driver of the station wagon.  The questions became more hostile.


In the meanwhile, Jim was numb.  His brain was numb.  His blood alcohol content was 0.175%, well above the legal driving limit of 0.10%.  His brain may not have been functioning properly, but Jim knew what was happening.  He had been in police custody before.  The station wagon was quickly traced to Jim’s father.  A check with the nationwide police network brought to light the two prior DUI convictions in Colorado and the automatic suspension of his driving privileges.  It was Boulder all over again – but this time the police were using the word “homicide.”  The girl on the road was dead.


In Rydal, Pennsylvania, just northwest of Philadelphia, Jeanne and Fritz Koehler were sleeping a fitful sleep.  Rydal is one of those Levittown-like bedroom communities of pre-cut housing that sprang up outside Philadelphia in the 1950s.  Families that lived in the “river wards” of Philadelphia, the neighborhoods that stretch north along the Delaware River, migrated across the city line into Montgomery and Bucks Counties.  Rydal is in Montgomery County.


Jeanne and Fritz grew up in a Philadelphia neighborhood near the Frankford railroad yards and the Port Richmond coal piers.  The German nuns at Our Lady Help of Christians Church dubbed young Francis X. Koehler “Fritz” – and the name stuck.  During his high school years, Fritz had a part-time job in a nearby factory.  Fritz had a good head on his shoulders.  He worked in the factory office, helping to keep the company’s accounting records.  It matured into a full-time job after his graduation from North Catholic High School.  Not long after they were married, Jeanne and Fritz jumped at the chance to join the exodus out of the old industrial neighborhood and into suburbia.  The new house was not that much larger, but the layout was more convenient, the windows let in light and air from all sides of the house, and there was a yard with real grass.  Also, there were no noxious odors from rendering plants along the railroad tracks.


The years had taken a toll on Fritz.  Like most of the employees at the plant, Fritz thought that the fuss about asbestos would go away.  But it did not go away.  Being in the accounting office, Fritz was quick to understand that sales had slowed to a trickle.  Then the lawsuits started.  The company “tightened its belt.”  There were layoffs.  Part of the factory was shut down.  The accounting office was among the last to go.  Last year, Fritz received a termination notice.  Jobs were scarce.  The economic pressure of unemployment was unbearable.  Fritz felt as though he was losing his mind.  Then he fell down the stairs in his house.  He just blacked out for a moment, and the next thing he knew his head hit the living room floor.  What was happening?  It seemed like fate was plotting against him.  
Cindy’s high school graduation was a welcome relief.  Fritz envied his daughter and her friends.  When he was in high school there was no “senior week.”  There was no class trip.  There was no elaborate celebration.  There was only the factory.  Deep down inside, Fritz wished that he was back in his senior year at North Catholic looking forward to a week in Wildwood, New Jersey with his old neighborhood crowd.


Jeanne doted on the four children, shepherding them through each day from breakfast to bedtime.  In between she worked in the office of the parish school.  It did not pay much but Jeanne enjoyed being around the school children and any little bit of money helped, especially with Fritz being out of work.  She was glad that the graduation was over.  It was wonderful that Cindy did so well but Jeanne was not really comfortable with all of the attention that the family received over the past few weeks.


Jeanne also was not too comfortable with the idea of senior week.  She would have preferred that Cindy and her friends stayed home and celebrated in the neighborhood.  But Cindy was almost on her own now.  The college years were about to begin.  They were a good group of kids.  Jeanne knew that she could not stand in the way of senior week.  But that did not keep her from worrying about it.


The first rays of sunlight were just starting to appear when Fritz and Jeanne realized that the repeated ringing was their doorbell and not a dream.  Jeanne went to the window and looked out.  There was a State Police car parked at the curb.  The officer apologized for waking them at that hour but said that it was important.  He had bad news.  It was a very difficult way to learn that their oldest daughter was dead.  At that moment, part of Fritz and Jeanne Koehler died too.  But there were three other children asleep in their bedrooms.  Fritz and Jeanne could not allow themselves the luxury of losing control.
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Hardly had the sun risen over the scene of the accident when the lawyers began to gather.  Sketchy details of the accident were reported in the morning radio and television news shows.  Philadelphia lawyers with summer homes in Strathmere decided that it was a nice morning for a walk along the Ocean Drive where State Police photographers were still recording the accident scene for their investigation files.  Who knows, someone at the scene might have a question about legal liability for the accident.  Lawyers with offices in Cape May County wrote letters to Jeanne and Fritz, telling them about past efforts to improve the lighting on the Ocean Drive, and offering to be of assistance to them.  Owners of drinking establishments from Wildwood to Strathmere huddled together and prayed that the driver of that station wagon had not been a patron in their establishments on Saturday night.


Jeanne Koehler’s sister Janet was Cindy’s godmother.  Janet worked for one of the best law firms in Philadelphia.  She was the personal secretary to Kendall Johnson, an expert in the intricacies of administrative law.  Personal injury litigation was not Johnson’s specialty but he promised to arrange for a favorable fee agreement and to have the claim handled by one of the firm’s best trial lawyers.  The typical Philadelphia legal fee contract for personal injury cases is a one-third contingency contract.  That means that there is no fee unless the lawyer achieves a recovery for the client and, in that case, the fee is one-third of the recovery.  Johnson proposed a fee arrangement that provided for a fee based on an hourly rate in the event that the claim was settled within five weeks, but a one-third contingency if the matter required a longer period of time.  It was an arrangement favorable to the Koehlers because it would be unlikely that the hourly charges for five weeks would even approach one-third of a settlement figure.


The following week, Jeanne and Fritz Koehler went to center city Philadelphia, and met with the trial lawyer, Johnson’s partner Gregory David Gushue.  The Koehlers tried to follow what Mr. Gushue was telling them, but it was difficult.  Jeanne and Fritz struggled with the tumultuous mixture of pride in achievement and finality in death.  The picture in the newspaper was so clear, so lifelike.  Cindy was at the podium speaking about touching the future and anticipating a bright future at Notre Dame University.  And there was the casket and the Mass of the Resurrection, and the bill for the funeral.  Who would have thought that a funeral would cost so much?  Fritz’s eyes, red and watery, showed the strain.  “We’ll get through it.  We’ll get on with our lives.  I don’t want to think about suing someone.”  Jeanne looked up and her eyes conveyed the same message but she regained her composure and she said, “Tell us what we should do.”


Gushue explained the basic principles of negligence law.  The driver of an automobile is responsible for any damage caused by his negligent acts.  It sounded simple enough at first but then but the word “damage” and the repeated references to responsibility for “amounts” made it sound as though Cindy’s life could be reduced to a dollars-and-cents price list.  Gushue was well aware that civil juries can only award verdicts in dollars and cents.  There are no schedules or formulas by which to measure a life.  It is up to each jury to determine what amount of money is appropriate to redress the injury caused by a negligent driver.  All fifty states adhere to these general principles of law.


However, Pennsylvania and New Jersey apply the principles differently.  Pennsylvania’s measure takes into account the entire lifetime of the victim’s probable future earnings whereas New Jersey allows recovery of only that part of the victim’s probable lifetime earnings that family members reasonably could have expected to receive had the victim survived.  New Jersey’s measure results in a much smaller number.  And New Jersey law would probably be applied to this case because the drinking, the driving, the accident and the death all occurred in New Jersey.  Another complication was that Jim, the person who caused the fatality, was not in a position to assume any financial responsibility whatever.  He was broke.  But he was driving his father’s car and his father had a total of $300,000 insurance coverage that could be applied to Jim’s liability.


Greg Gushue uneasily sensed that the conversation was drifting dangerously close to the proposition that the law measures lives in monetary terms, and that lawyers are interested only in getting a share of those dollars and cents for themselves.  Nothing could be farther from the truth.  Greg found it easy to identify with Fritz and Jeanne.  His father’s family lived in the same Philadelphia neighborhood where Fritz and Jeanne grew up.  They had mutual acquaintances.  And Gushue’s oldest daughter just graduated from high school and was celebrating senior week in Wildwood the night that Cindy was killed.  In fact, when he heard the sketchy early morning reports of the incident, Greg worried that his daughter might have been involved – either as the victim or the driver.  He knew the concerns of parents when their children want to go to the seashore for a week after graduation.  And he could understand the questions that parents invariably have when celebration times turn to tragedy.


Gushue leaned back in his chair, gathering his thoughts on how to explain an adversarial legal system that pits one party against another in a search for truth; and measures the result in dollars and cents.  The thought of adversaries pitted against each other brought back an old memory of hand-to-hand combat exercises in boot camp.  It was years since his officer candidate experience in Quantico, Virginia, but the recollection was clear.  He smiled at the memory.  The drill instructor said that there might come a time when you suddenly are knocked down or fall backward off your feet and are likely to be hurt when you hit the ground.  Basic physics teaches that an impact will be distributed with less effect if the force is spread out over a large area.  They taught the recruits to swing their arms backward and slap the ground, spreading out the impact down the length of their arms and shoulders.  Now, leaning forward toward Fritz and Jeanne, Greg explained that the law acts in the same way to spread out the impact of Cindy’s death so that the loss is shared by everyone who played a part in bringing it about.  As he reflected on his own words, Gushue liked the explanation.  He made a mental note to use it in other cases.


Jeanne wanted to know whether there were any other persons besides Jim who might share the responsibility for Cindy’s death.  Gushue did not yet have all of the facts of the accident but said that one distinct possibility was that someone might have been negligent in serving alcohol to Jim.  In that case, it would have to be proved that the server knew or should have known that Jim was intoxicated at the time he was served – a tough hurdle.  Hopefully, the police investigation would identify where Jim was during the evening and early morning hours before the accident.  Once the drinking spot was identified, Gushue could interview witnesses to determine the facts that would allow him to evaluate the potential liability of other persons.


In Cape May Court House, the county prosecutor sat at his desk and looked alternately at a new file folder and at the young assistant sitting across from him.  It was a high profile case.  Already newspaper reporters and television networks were calling his office wanting to know the details about the charges that would be brought in the case of the “senior week” fatality.  For the time being, he told them that the matter would be submitted to the September grand jury.  The grand jury would make the determination whether or not the driver would be charged with homicide by auto.  It would be a difficult hearing.  The prosecution would be required to present evidence that Jim was grossly negligent, i.e., negligence to the extent that it amounted to criminal intent.  The blood alcohol content of 0.175% was proof of negligence but the prosecutor would need more.  
Except for the driver and his passenger, there were no witnesses to the occurrence.  There was no way that the driver would testify.  He would exercise his Fifth Amendment right to remain silent.  “That bitch who was with him won’t be any help,” said the older man. Charlie Patton, the young assistant had been with the prosecutor’s office for less than a year.  This case called for more experience, but there was no one else.  Oh well, everyone has to start somewhere.  “What do you think, Charlie,” said the older man, “do you think that you can take this one to the grand jury?”  “No problem,” Charlie replied.


The grand jury is a longstanding part of the common law.  A grand jury is “grand” in the sense that it is larger than the familiar twelve-person jury, which is called a petit or “petty” jury.  A grand jury usually consists of sixteen or more persons.  In cases like the senior week death it is used to determine whether the evidence warrants criminal charges against the accused.  The grand jury hears only the state’s evidence and decides whether that evidence, standing alone, establishes that the defendant committed the crime.  If the evidence is sufficient, the grand jury returns an “indictment,” which is the criminal complaint against the defendant.  If no indictment is returned, there will be no criminal prosecution but only a traffic court charge of driving under the influence.  The assistant prosecutor will ask the grand jury to return an indictment charging Jim with criminal homicide, death by automobile, a crime that is punishable by more than five years imprisonment.


The county prosecutor tried to stay out of the way of his young assistant.  During most of the grand jury proceeding, he would linger in the back of the courtroom where it would not appear as though he was directing the action, and he would frequently leave the room and go back to his office to catch up on paperwork.  No one other than the prosecutors, the witness who is testifying and the grand jurors are allowed in the courtroom.  The grand jury proceeding is cloaked in secrecy.  It was not long before the prosecutor wondered whether he was making a mistake by watching the sessions.  It was not going well.  He found himself twisting his hands on his lap, trying to restrain himself from jumping up and taking over the questioning.  If he did that, the young assistant would never learn to handle a grand jury and the office would be weaker in the long run.  He would just have to suffer in silence and try to offer helpful suggestions afterwards.


Both of the state troopers were good witnesses.  Officer Pettit had been the first on the scene.  He took over from the Sea Isle City Police.  He looked like a professional football player.  Referring to his typewritten report, he rattled off the details of time, place and distance in a military manner.  Each fact was precisely stated.  Corporal Tobolsh presented a contrast in appearance.  He was short and slender, and his hairline was receding markedly.  Tobolsh had interrogated the accused and supervised the blood alcohol tests.  His testimony was also to the point and precise.  That’s the problem, thought the old prosecutor, everything is cut and dried.  The impact was forty-four feet from the intersection, three feet from the shoulder of the road, at exactly 2:43 a.m.  Even the blood alcohol percentage was recited to the third decimal place.  The grand jury is going to lose sight of the fact that a girl died.  An experienced prosecutor would know how to keep the focus on reality but, when you are still learning the ropes, it is sometimes impossible to create the necessary atmosphere in the courtroom.


The grand jury instinctively picked up on the absence of urgency in the testimony.  They were not “summer people.”  The grand jurors were selected from the voting rolls of Cape May County.  Most of the jurors lived in remote locations and worked in the light construction or service jobs that proliferate in seashore communities.  Local drinking spots are their social centers.  If they did not drive with blood alcohol in excess of the legal limit, some of them would never get home at night.  They would hold a drunk driver responsible for a death caused in an automobile accident but more often than not it would be a traffic offense and not a homicide charge – unless there was some clear element of recklessness or malice.  And that is how they understood the judge’s instructions.  The way they saw it was that Callahan drove more than twelve miles, through Stone Harbor, Avalon, Townsends Inlet, Sea Isle City, and Strathmere, and across a narrow toll bridge, paying a live toll collector.  The accident occurred at an unlighted location and the station wagon was in the proper lane for northbound traffic.  The police had plenty of opportunity to locate witnesses if Jim’s conduct had been reckless, but no one testified that he drove recklessly.  The grand jury decided not to return an indictment.


Charlie Patton took the decision hard.  He would get over it.  However, for the present he blamed the grand jurors.  Conversely, the lawyer hired by Jim’s parents was ecstatic.  Jim’s parents were relieved.  But Jim could not muster up any enthusiasm.  He knew that the matter would now be sent to traffic court and that his prior record of DUI offenses in Colorado would be likely to result in jail time.  He called one of his army buddies to see whether he was serious when he said that it would be easy to assume a new identity in some parts of New York City.


The Cape May County Prosecutor sent Fritz and Jeanne a perfunctory letter, informing them of the grand jury’s determination and stating that the DUI proceeding was to be scheduled by a district judge in Upper Township.  Ironically, the letter also advised them that victims have the right to hire a private attorney at their own expense to prosecute the DUI violation.  Such a right does not exist at the grand jury level.  The victim plays no part in the criminal justice process.


In the meanwhile, Gregory Gushue received copies of the police files on Cindy’s death.  The files included an accident report, photos of the scene taken shortly after the accident and a set taken later in the day, medical reports, an autopsy report and statements and identification of persons interviewed.  Significantly, the file included the name and Ocean City address and phone number of Karen Thompson, the passenger in Jim’s car.  It also identified Ralph’s Tavern in Stone Harbor as the place from which Jim began his drive north to Strathmere.  

Greg immediately placed a call to Karen Thompson in Ocean City.  There was no answer.  He left a message on the recording machine, asking Karen to return his call.  Before he left the office that evening, he placed another call with the same result.  The following afternoon, he placed another call – and a female voice answered the phone.  It was Karen.  Gushue identified himself and said that he would like to meet with her to discuss the senior week accident.  Somewhat reluctantly, Karen said that she would like to cooperate with Cindy’s family but she was not sure when such a meeting could be arranged.  Gushue volunteered to drive to Ocean City and be there within two hours.  Karen agreed to meet him at a lemonade stand in the south part of Ocean City.  Gushue canceled his afternoon appointments, rented a car and drove directly to Ocean City.

It was a cool afternoon.  The lemonade stand was closed.  Gushue got out of his car and walked over to one of the benches that surrounded the lemonade business.  It was not long before Karen arrived.  She had light colored hair and was in her early twenties.  Greg asked whether she would prefer to talk at an indoor location such as one of the restaurants in the center of town.  Karen was satisfied with the present location, and sat down on one of the benches.  

Greg sat down beside her and asked about her home and where she went to school.  He was accustomed to interviewing witnesses, and soon switched the conversation from Karen’s family to the day of the accident.  They talked about Jim and Boulder, Colorado, and the drive back to the east coast.  Karen described in detail Jim’s visit to the Jersey shore on the afternoon before the accident, and the drive to Avalon and Stone Harbor.  Greg had a note pad and a pen but he rarely made a note.  He would listen hard to what Karen said, and then make detailed notes from memory after the meeting was over.  They talked for nearly an hour.  Karen assured Greg that she would be available to testify at a deposition.  She said that she would try to convince her friend Marie to cooperate with the Koehlers.  She declined Greg’s offer to drive her back to her parents’ house, but said that she was glad that she had the opportunity to discuss the incident.  Karen felt terrible about being so close to a tragedy and being so afraid to talk about it to anyone.  She thanked Mr. Gushue for listening to her.  Greg wondered whether that is what a priest feels like after hearing a confession.

Back in his car, Gushue pulled out his notepad and hurriedly wrote detailed notes about the conversation that just ended.  He placed instinctive emphasis on the drinking that occurred before Jim and Karen arrived at Ralph’s Tavern, and the time of arrival and the estimated amount of alcohol consumed while there.  If a complaint was to be filed against Ralph’s, it would be premised on those facts.  Karen’s story raised the possibility that Jim’s inebriation occurred well before his arrival at Ralph’s.  If that was the case, should Ralph’s have noticed Jim’s inebriated condition?  That would be a key aspect of any claim against the tavern.  Additional investigation was necessary but Gregory David Gushue now felt that he had enough information to advise Fritz and Jeanne on a legal course of action.

As Gushue expected, the company that insured Callahan’s father offered the full policy limits of $300,000 to settle the Koehlers’ claim against Jim.  Such a settlement and the inevitable general release would extinguish any further claims by the Koehlers against Jim and his parents.  That would be an acceptable trade-off because Jim was penniless and there were no known facts that would warrant a direct claim against his parents.  The Koehlers authorized Gushue to accept the policy limits offer.  At the same time, the Koehlers asked Gushue exactly how much of the $300,000 they would receive.  Greg did not have an immediate answer to that question.  He would have to check it out with the firm’s management and accounting people.  He told Fritz and Jeanne that he would have an answer for them the following day.  In the meanwhile, he asked Fritz and Jeanne to give thought to how they would like to receive the funds.  They planned to discuss that with a close friend who worked as an administrator at Cindy’s high school.

The insurance company’s policy limits offer created a problem for Gregory Gushue.  He did not own the law firm.  He was just a mid-level partner.  Moreover, the Koehlers were not his clients; they were considered to be the clients of the more senior lawyer Kendall Johnson.  Three months had passed since the contingent fee contract was signed.  For a settlement within the first five weeks, the fee would be charged on an hourly basis, in which case the fee would be $30,000.  However, more than three months had passed and, under those circumstances, the one-third contingency came into play warranting a fee of $100,000.  Gushue met with his partner Johnson, and recommended that the firm’s fee be set at $30,000, plus reimbursement of the firm’s out-of-pocket costs.  He said that the passage of time beyond five-weeks was the result of systemic delays that were not caused by either the firm or the clients.  The firm would be paid in full for the work at its usual fee level, and there would be another opportunity for a contingent fee in connection with the dram shop claim against Ralph’s Tavern.  Also, the clients were close family members of a valued employee of the firm, and they had an obvious need for the money.  Johnson agreed, and promised to take up the matter with the firm’s executive committee.  That evening, the executive committee approved a fee of $30,000.  

Gushue was happy with the result but he knew that some members of the executive committee probably opposed the reduced fee.  Those persons would view $100,000 as their personal property; and the way they would see it was that Gushue gave away $70,000 of their money.  Such persons tend to have long memories.  Moreover, as members of the law firm’s executive committee, they were in a position to wield significant power.  The executive committee determines each lawyer’s annual compensation and bonuses.  It assigns client responsibilities.  And it does most of its important work behind closed doors.  Gushue suspected that he might feel the effects of this fee recommendation in years to come.

The Koehlers were delighted with the firm’s decision.  It meant that they were entitled to receive an immediate payment of almost $270,000.  Among trial lawyers, there is a rule of thumb that plaintiffs who receive large monetary awards usually dissipate that money within three years.  Apparently, the Koehlers’ advisor knew of that rule of thumb because Fritz and Jeanne said that they would take $250,000 in the form of a structured settlement.  In a structured settlement, part of the settlement money is used to purchase an annuity contract from an insurance carrier or other financial institution.  The annuity then pays out money to the settlers in accordance with the terms of the contract.  The Koehlers’ broker worked out an annuity that would pay a lifetime monthly income of about $2,000, plus ten lump-sum payments that averaged $34,000, which would be paid at three-year intervals and would help meet college expenses for the remaining three children.  Best yet, all of these payments would be exempt from federal income tax.  The balance of $20,000 would be used to pay the funeral bill, the law firm’s costs, and to meet immediate family needs.  Gushue contacted the Lambertville Insurance Company and requested two checks, one payable to the annuity company in the amount of $250,000, and the other payable to the Koehlers and the law firm in the amount of $50,000.  

A few days later, Greg received a call from the claims adjuster of the Lambertville Insurance Company, stating that he had the checks in hand and would put them in the mail.  Then the adjuster said, “Wait a minute, my branch manager wants to talk to you.”  An authoritative voice came on the line and said, “Mr. Gushue, I just want to ask whether this check in the amount of $50,000 includes your firm’s legal fees.  Does it?”  When Greg responded in the affirmative, the voice on the other end of the line said, “Mr. Gushue, I don’t usually see a fee this low for a $300,000 settlement.  I would like to shake your hand.”

In the meanwhile, Jim’s DUI case was called for trial in the Township of Upper, west of the bay.  When the court clerk called the case, Jim was not there.  He had picked up stakes and moved out of his parents’ home.  He left no forwarding address.  A rumor circulated that he was in New York but no one knew exactly where he was.  It was more than a year later that he reluctantly notified the authorities that he wanted to return and bring the proceeding to an end.  He then pleaded guilty to the charges.

On the day that Jim was to be sentenced, the courtroom was packed.  Most of the persons present in court were there to argue their own cases involving minor traffic infractions.  It was a noisy crowd.  A hush fell over the courtroom when Jeanne was asked by the Judge to make a statement on behalf of the victim’s family.  Jeanne spoke of her hopes and dreams and then of the doorbell ringing early that Sunday morning and the conversation with the state policeman.  It was simple, and eloquent, and moving.  After considering the case for about an hour, the judge suspended Jim’s driver’s license for two years and sentenced him to 90 days in jail, 30 days community service and participation in an alcohol recovery program.  Gregory Gushue thought that the sentence was hardly enough for such a tragic crime but it was the inevitable result of the grand jury’s refusal to issue an indictment.  You do not always get your way in the law.

Gushue would have preferred to file a complaint against Ralph’s Tavern in the federal district court in Philadelphia.  A venue in Pennsylvania would have given him an opportunity to argue for the application of the much more favorable law of Pennsylvania.  However, there was no legitimate way to serve Pennsylvania process on a tavern that is located 75 miles outside the border of the state.  And so it was that suit was filed in federal court in the District of New Jersey in Camden.  Ironically, the Camden courthouse is just across the Delaware River – barely a mile from the federal courthouse in Philadelphia.  On the Lindenwold High-Speed Transit Line the two courthouses are just two stops apart.

The case was assigned to a newly appointed Judge Manuel Montoya, who quickly scheduled a conference of counsel to establish a case management schedule.  As Greg Gushue emerged from the subway station, the drab neighborhood and the backdrop of the Campbell’s Soup Company factories signaled to Greg that he was an outsider.  The federal courthouse is an austere building.  A dingy coffee shop and a few tired retail businesses occupied the ground level.  It did not get any better when the elevator deposited Gushue on the second floor.  The conference room was a bare-bones affair with none of the amenities that characterized the federal courthouses in Philadelphia, New York City and Washington, D.C.  On the other hand, Judge Manuel Montoya was the genuine article.  He was all business.  He wanted to know what the case was about and how the parties intended to present their claims and defenses.  After listening to the responses of the lawyers for both sides, Judge Montoya allowed six months for discovery procedures, after which the case would be brought to trial.  What with the police reports already in hand, and the interview of Karen completed, six months was plenty of time.

The facts in hand showed that Jim came to Ocean City intent on imbibing a significant quantity of alcohol, and that he pursued that goal from the beginning.  After his arrival at Ralph’s Tavern, the evidence showed that he continued to drink.  The police record established that Jim’s blood alcohol content was 0.175% shortly after the accident.  The sympathy of the jury would be with Cindy’s family.  But this was a court of law.  Gushue needed evidence, not sympathy.  He needed evidence that the employees of Ralph’s Tavern either knew or should have known that Jim was intoxicated while they continued to serve him alcohol.  Without that type of evidence, a jury might reject the claim of liability against the tavern – just as the grand jury declined to return an indictment.  The case against the tavern needed to be reinforced – but how?

Despite his facade of cool indifference, Gushue was a worrywart.  He mentally replayed the anticipated testimony of the police officers, Karen and Marie over and over again.  It did not satisfy him.  He had represented taverns before in similar cases.  He had prepared tavern owners just like Ralph to testify at depositions.  Typically, tavern owners are on the premises for some amount of time every night the bar is open.  Although most owners will not admit it, the fact is that they are there mainly to keep an eye on the bartenders and any other employee with access to the cash register.  The bar business is tough enough without trusted employees pocketing money or otherwise giving away the store.  Depositions of tavern owners are usually taken several years after the event in question.  Moreover, the event did not happen in the bar; it happened on a highway miles away.  The tavern owner did not find out about it until much later.  Under those circumstances, it is almost impossible for anyone to recall the events in the bar with any degree of certainty.

Undoubtedly, Ralph would testify that he was probably present in the tavern on that Saturday night, but that he had no specific recollection of any particular details of the business that evening.  He does not know Jim Callahan and cannot recall ever seeing anyone by that name in the place.  Although he often hears the names “Karen” and “Marie,” he does not know Karen Thompson or Marie McMahon.  It is a pretty good bet that he will also volunteer that he is sorry that he cannot be more helpful.  That testimony is not helpful at all.  More evidence was needed.
Gushue put his mind on “automatic pilot.” The question continually hovered in his mind, albeit at a subconscious level.  The unanswered question was still there one morning as he sat at the breakfast table.  He picked up the newspaper and went right to the local section to review the death notices, which he called the “Irish Comics.”  There it was on the front page of the local section – his answer.

It was a story about a popular tavern in the Main Line area.  The tavern required its bartenders and cocktail waitresses to attend a course of training on intervention procedures designed to identify patrons who were in danger of consuming too much alcohol and to assure that corrective measures were taken.  Instantly, the mental file on the suit against Ralph’s opened and began to interact with the information in the article.  Within an hour he had a telephone number for the Washington, D.C. office of the organization that presented the program described in the newspaper.  He dialed that number.

As the phone rang, Gushue mentally practiced what he would say when a voice answered at the other end of the line.  It was not difficult at all because the man on the other end of the line immediately understood the problem.  He too was a lawyer.  His name was Adam.  He was the vice president of a nonprofit corporation that promoted intervention procedures to be used by establishments that sold alcoholic beverages.  His father founded the company.  The father was a psychiatrist associated with the Harvard medical school.  He founded the nonprofit corporation to deal with a growing problem in this country.  Adam said that he knew the reputation of Gushue’s law firm.  He had been an associate in the Washington D.C. office of the Philadelphia firm of Wolf, Block, Schorr & Solis-Cohen, a firm that was located just a few floors below Gushue’s firm in Philadelphia’s Packard Building.  Although it was not a part of the nonprofit’s operations to testify in litigation, Adam gave Greg the name and phone number of Nancy Coolican, a certified intervention instructor who might be able to help in that regard.

Nancy was indeed helpful.  She described what the tavern servers should do to avoid intoxication of their patrons.  In the first instance, they should engage the patron in conversation, and listen carefully to the customer’s speech.  Are the words slurred?  Do they make sense?  Look directly into their eyes; are they bloodshot?  The server should keep track of what the customer has consumed.  They should mentally calculate the alcohol content.  Switching drinks is often a warning sign of approaching intoxication.  The server should always deal with the customer face-to-face.  Servers should beware of the situation where one customer buys “a round” for a group of other customers whom the server cannot evaluate.  Similarly, a bartender should not serve people who are standing two or three deep at the bar who cannot be closely observed.  Nancy’s comments highlighted the factors that Gushue should try to elicit from the witnesses whose testimony would be taken at deposition.  Nancy said that once she had a complete file on the matter, she could send Greg a report of her evaluation of the situation at Ralph’s Tavern, including her opinion as to whether or not Ralph’s actions were negligent.

Shortly after this discussion, Gushue scheduled the deposition testimony of Karen Thompson and Marie McMahon to take place in a lawyer’s office in Atlantic City, New Jersey.  Karen lived up to her promise to cooperate with the Koehler family.  She said that she would testify to the facts, regardless of whether it would help or hurt any party.  Marie was apprehensive, but nevertheless was a credible witness.  One aspect of Marie’s testimony came as a complete surprise to Gushue.  Marie was asked where she grew up, and she gave an address that was directly across the street from Gushue’s house.  Marie had moved out of her house the year before Gushue bought his home.  Greg quickly assured Marie that he would not tell her parents about the depositions or the fact that she was a witness to the events of the senior week fatality.

After the depositions of Karen and Marie were concluded, Gushue scheduled the deposition of the manager of Ralph’s Tavern.  The questioning was low key and was concluded within a short period of time.  The manager was not well prepared to deal with the deposition questions.  It seemed as though he thought it would be a good defense if, in addition to lacking any memory of the senior week weekend, he demonstrated that the servers had little or no opportunity to observe their customers.  He confirmed that the bar was very crowded on the night of the accident.  It was unlikely that the bartender had the opportunity to talk to Jim.  The bar was crowded two or three persons deep and people regularly ordered drinks from the very back of the crowd.  Moreover, he said that the waitresses took orders from different groups of customers and that they could not be expected to know what each of their customers had been drinking.  He said that he was not aware that Jim was under the influence of alcohol when he left the premises that night.  

The testimony was just what Nancy Coolican was hoping for.  Karen and Marie clearly established that Jim was a patron in Ralph’s Tavern on the evening in question, the amount of alcohol that he had consumed beforehand, group purchases, and the switching of drinks from beer to schnapps.  Nancy Coolican quickly used those facts to create a report that concluded that Ralph’s Tavern was negligent and that its negligence was a proximate cause of the accident that occurred in Strathmere.  Nancy’s report was given to the attorney for Ralph’s Tavern along with the other discovery responses.

Gushue had just returned to his office from a hearing in Pittsburgh when he saw a note on his desk that Angelo Martino had called.  Angelo was a claims manager for Alistair Insurance Company.  Greg and Angelo had just settled a major claim against the manufacturers of a bicycle and caliper brakes.  The plaintiff in that case suffered quadriplegic injuries as a result of an accident.  Greg represented the bicycle manufacturer and Angelo’s company insured the manufacturer of the brake cable.  Together, they settled the case for a reasonable amount that Angelo initially thought was too small.  He was impressed by the way that Greg convinced a third defendant to participate in the settlement.  When Greg saw the telephone note, he thought that there must have been some last minute problem with the settlement.  He picked up the phone.

“Angie, Greg Gushue; I’ve got your note, what’s going on?  Is there a problem with the brake company?”

“No Greg, that one is over.  I am calling you about a different case, the Koehlers and Ralph’s.  We insure Ralph’s Tavern.  I have just finished reviewing the file, including the report of Nancy Coolican.  I want to know what the lowest amount that will settle this case is.  If you give me a reasonable figure, I will try to get it for you.”

It sounded straightforward but Greg knew what it meant.  It was not an offer of settlement.  It was a conditional response that Greg often used in dealing with his adversaries.  You get someone to say what he will accept, and then you chisel him down to a lower number.  The way that you normally handle that is to come back with a higher number that can be chiseled down to the number that you really want.  However, the difference here was that Greg had a relationship with Angelo, and he did not want to lose that rapport.


In fact, Greg had given a lot of thought to the amount of an acceptable settlement.  The death was instantaneous.  Accordingly, the jury would award little or no damages for pain and suffering.  The amount that the family could be expected to receive from Cindy over the remainder of her life was anybody’s guess.  A recent article in The Philadelphia Daily News reported the settlement of a wrongful death claim brought on behalf of a Cherry Hill, New Jersey high school student who died in a motor vehicle accident.  The total amount of that settlement was $270,000.  Fritz and Jeanne already received $300,000 from Jim’s insurance company.  The amount of a jury award on the claim against Ralph’s would be speculative at best.  Even if we win, we might lose, thought Greg.  Gushue hesitated for a moment, and then responded, “Angie, I think that I can convince my clients to settle for $165,000.”  It was not an offer to settle the case for $165,000.  It was a statement of opinion that Greg thought he could convince the clients to accept that amount, thus preserving the right to increase the amount if it was rejected by Alistair Insurance Company.  

Within a week Angelo called and said that he was authorized to settle the case for the amount of $165,000.  Fritz and Jeanne quickly agreed to the settlement.  They were tired of the lawsuit and wanted to bring it to an end.  The one-third legal fee for the dram shop part of the claim was $55,000.  An annuity was purchased for $100,000 to provide approximately $800 per month in tax-free income.  The balance of the settlement went to Fritz and Jeanne after reimbursement of the law firm’s additional costs.


It took nearly three years to bring the legal proceedings to a close.  It was not easy for Fritz and Jeanne, but they learned a lot.  They had not been prepared to be thrown into this situation and they were well aware that much of it required professional expertise.  They sought advice from every available source.  The school and the church personnel were especially helpful.  And when it came down to the wire, Fritz and Jeanne made every important decision themselves.  In the meanwhile, their three other children required attention and guidance, and it was always there.


Cindy left us more than twenty years ago.  About a dozen years back, Fritz passed away.  They said at the funeral that he never recovered from Cindy’s death.  That may well have been the case.  Cindy’s brother and two sisters finished school with excellent academic records.  It was not always easy for them.  Now, they are well underway with their own lives.  Jeanne knows better than anyone that she cannot live in the past.  But she cannot help thinking about Cindy and what might have been.  What would Notre Dame have held for her? And what after that?  A graduate degree?  And where?  She thinks only of the positives.
Every week, Jeanne receives mail that reminds her of Cindy.  Typical are the solicitations from State Street Financial Inc., seeking to buy Jeanne’s remaining annuity payments.  “Why wait?”  They promise, “Cash now!”  The inducements come in a variety of shapes and sizes.  Some letters enclose facsimiles of bank checks made payable to Jeanne in amounts or $50,000 or more.  In the lower right corner of the facsimile is a small-print note, “This is not a real check.”
State Street and the others want Jeanne to sell them her remaining annuity payments for a price that they call “present value,” a reduced amount that will be further reduced by attorneys’ fees, court costs and possibly administrative charges assessed by the annuity manager.  In the present tough economic times, it is a great deal for State Street, but less so for Jeanne.  These are offers that she can – and does – refuse.  Jeanne has not forgotten where the money came from, and why she and Fritz created the annuities.   
How would Cindy have touched the future?  The fact is that Cindy did touch the future; just not in the way that anyone expected.  
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